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2 C.T. Potter, et al. vs. 


District Court of the United States for the 
District of Oregon 


Civil Action File No. 3030 


C. T. POTTER, 
Plaintiff, 
VS. 


KAISER COMPANY, INC., a Corporation, 
Defendant. 


SUMMONS IN A CIVIL ACTION 
To the above-named Defendant: 

You are hereby summoned and required to appear 
and defend this action and to serve upon Green & 
Landye, plaintiff’s attorneys, whose address is 1003 
Corbett Building, Portland 4, Oregon, an answer to 
the complaint which is herewith served upon you, 
within twenty days after service of this summons 
upon you, exclusive of the day of service. If you 
fail to do so, judgment by default will be taken 
against you for the relief demanded in the com- 
plaint. 

[Seal] LOWELL MUNDOREE, 

Clerk of Court. 
By ¥s/ F. L. BUCK, 
Chief Deputy Clerk. 

Date: Jan. 17, 1946. 


[indorsed]: Filed January 24, 1946. [1*] 


*Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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Return on Service of Writ 


I hereby certify and return, that on the 17th day 
of Jan., 1946, I received the within summons and 
that I served the same on the 23d of Jan., 1946, at 
Portland, in the State and District of Oregon, by 
delivering a copy thereof together with a copy of 
the Complaint in the within entitled cause to the 
therein named Kaiser Co., Inc., a corporation, by 
serving George E. Clinton, Office Mgr. and Statu- 
tory Agt., at the office of the company at Swan 
Island at 4 p.m. personally. 

JACK R. CAUFLTELD, 
United States Marshal. 


By /s/ ALBERT A. PRICE, 
Deputy United States 
Marshal. 


Marshal’s Fees 


heal EDN soe $ .20 
SCC ees ecomsacene 2.00 


MRO GAL 2.2. .eeiece rr ee 
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[Title of District Court and Cause. ] 
AMENDED COMPLAIN 


Comes now the plaintiff, and based upon stipula- 
tion and order of court files this his amended 
complaint, and for cause of action against the above- 
named defendant complains and alleges: 


de 
That this action is brought to recover from de- 
fendant unpaid overtime compensation and an addi- 
tional amount equal to the amount of such unpaid 
overtime compensation as liquidated damages, pur- 
suant to the Fair Labor Standards Act of 1938 (29 
U.S.C.A., sections 201-219, inclusive, hereinafter 
referred to as the Act. 
Be 
That jurisdiction is conferred on this court by 
section 48 (8), 25 U.S.C.A. (Judicial Code) 24, giv- 
ing the District Court original jurisdiction ‘‘of all 
suits and proceedings arising under any law regn- 
lating commerce,’’ and by section 16 (3) of the Act. 


VI. 

That at all times hereinafter mentioned defend- 
ant was and now is a corporation, duly organized 
and existing under and by virtue of the taws of the 
state of Nevada, with a principal office and place of 
business in the city of Portland, Oregon, and en- 
gaged in interstate commerce and In the production 
of goods for interstate commerce, within the mean- 
ing of said Act, in that the [2] defendant was and 
now is engaged in the operation of a shipvard at 
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Swan Island, in the city of Portland, state of Ore- 
gon, known as the Kaiser Company, Inc., Swan 
Island Yard, at which defendant was and now is 
engaged in the construction of ships, all of which 
have been produced from materials 80% ot which 
were shipped to the defendant’s said yard from 
points outside the state of Oregon and 100% of said 
ships have been produced for interstate commerce 
and have been sold and delivered and offered for 
sale and delivery in interstate commerce by detend- 
ant from said defendant’s shipyard at Swan Island, 
Portland, Oregon, to various points outside the state 
of Oregon, and that in addition, by reason of the 
fact that at said yard defendant was and now is 
engaged in the repair of ships, 100% of which are 
regularly engaged in interstate commerce and have 
come to said yard for repairs from points outside 
the state of Oregon and are now en route after 
said repairs to points outside the state of Oregon; 
that 100% of the materials used in said repairs .are 
shipped to defendant’s yard from points outside the 
state of Oregon. 
TN» 

That at all times hereinafter mentioned, and par- 
ticularly between February 1, 1942, and May 1, 
1946, defendant employed guards at said Swan 
Island Yard, whose occupations were at all times 
herein mentioned, and now are, an integral and.in- 
dispensable part of said operation and necessary 
to the production of said ships for interstate com- 
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merce, and the repair of ships engaged in inter- 
state commerce, as hereinbefore stated, for the 
reason that, among other things, the said guards 
protected the yard from fire, sabotage and lawless- 
ness that otherwise might have prevented, interfered 
with or impeded the production and repair thereof. 


Ne 

That at all times hereinafter mentioned plaintiff 
and those similarly situated whose names are set 
out in Exhibit A, attached hereto and by reference 
made a part hereof, were employed by said defend- 
ant as guards; that plaintiff and the individuals 
whose names appear in Exhibit A had duties which 
included, [8] among other things, protection of said 
yard from fire, sabotage and lawlessness, and the 
performance of said duties by plaintiff and other 
employees similarly situated was an occupation 
necessary to the production of said ships for inter- 
state commerce, as aforesaid, and was also an inte- 
gral and indispensable and necessary part of the 
repair of ships engaged in interstate commerce, as 
aforesaid. 

Van: 

That between said dates aforementioned plaintiff 
and those similarly situated, set out in Exhibit A, 
were compelled and required to work the hours of 
overtime set opposite their names in said Exhibit A 
in the second column, for which they were not com- 
pensated; that by reason of the defendant requiring 
the plaintiff and other employees similarly situated 
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to work in excess of said forty hours per week with- 
out the payment of overtime for which they received 
no compensation, plaintiff and other employees simi- 
larly situated are entitled to the sum of money set 
opposite their names in said Exhibit A in the last 
column, together with an additional equal sum as 
liquidated damages, as provided for in the Fair 
Labor Standards Act. 
Vii. 

That by virtue of the provisions of section 16 (b) 
of said Act, plaintiff has employed attorneys, and 
is entitled to be awarded a reasonable attorneys’ tee 
of $100,000.00 herein. 

WIEOL 

That prior to the commencement of this action, 
those employees who were similarly situated with 
plaintiff, and whose names appear in said Exhibit 
A, have designated the plaintiff as their agent and 
representative to maintain this action for and on 
their behalf. 


Wherefore, plaintiff demands judgment against 
the above named defendant for the full sum of One 
Hundred Sixty-eight Thousand Five Hundred Four 
and 08/100 ($168,504.08) Dollars and the further 
sum of One Hundred Thousand ($100,000.00) Dol- 
lars, attorneys’ fees, and for his costs and disburse- 
ments incurred herein. 

GREEN & LANDYE, 
Attorneys for Plaintiff. [4] 
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EXHIBIT A 


Overtime rate per hour $1.5714 


Hours of 


Name Overtime Total 
WeiteteC. I'.. ....-.....21. 250 $ 39208 
revo. Charles ......23 26 ee 806 1,268.84 
A CIEIIUS? a Onion Pete ree 673 1,061.26 
Baier Pt ili))  22tsceee eee eee 174 274.26 
ENESCO Ri! Mea ek ES pe 639 1,007.14 
BemiclerSsOn; Ac) 4C es eee ere eee 201 316.34 
Fae @erson Cavill siya. oases 167 259.32 
mnderson, Helens... 2:2 82 IZ926 
PAMIGerSON, 2) Ola eAy es eee 268 422.66 
Anderson. Ole ce co ee 940 1,481.32 
CATE Pal NE Me Ne aes hata en a Geek ey es 869 1,365.98 
Aspland i HinibertisGe.s...,0 ee 547 860.90 
ESash (eases Creal D peer neta nee eMnnn en enh oee 28 C20 1,145.96 
alanine) Wiese: he alt 514.68 
TB OG ites Nee es one eee S80 1,386.76 
Bane: Wel wile cen ey 155 244.42 
Barmtels idward <2... ee 320 501.80 
HTN (1 ool cy Ante De ee eens ge ar cee oat 8 12.02 
Bereniels, (AU) 22217 oe 130 205.30 
Beroghred jie 22:.2)-5 eee es 20 45.38 
LE Yeh Cc JU(C) jee Os) eee Ae Sk Oe oe OOF 326.68 
Betis le ie eee ee 537 845.42 
Billinesley, Heil 2... We ee 275 433.58 
Boylan Se. WW ee) a eee 121 190.86 
Briedwelleanl Ree We) 281.54 
Broderson, Awoust 22.2322) 604 950.98 
Broderson, |. A eee 541 852.78 
ES eeeeen, Cast en eens eee 200 31d 12 
Brown, Geo. D,. 3. Me. yee 151 237.44 
row; .H. To. eee eee 622 979.98 
cholic,” W. Moe eee 620 978.96 
eavekrier. Melvin Hy. eeeseeeee eee on 835.96 
IESE se 1). Ss 22 scale ee 975 1,535.30 
See tuyeeN WV 5 oo ee 676 1,064.12 


Heiter ce, eral il . 2.2.0. eee 66 104.14 
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Hours of 
Name Overtime 
inns: drank «|. :2225e 2. eee 224 
eas, Wie, 0. o...:0 ee 089 
miertield, A. Wy 0. ee 270 
FCN Oe LN. aeacece-ncssectee tees ee 291 
Sorrel, C, 1o.. ci. cecccsssecees sys LI® 
SO mody, I. F. .clee ee 90 
ree. Wobert S.. ..-...2ccc..cscccpsteccesee 229 
“1 ESTE) PS 0 en a eI ont 
Rees Mss. cu ee. ee ee 978 
Wrmcvensen, Lu. A... .....ccccccseeccccesesccecneee 6S4 
Won tarold G.. ...2...c2-c.0cceecccceee es &6 
(COLNE, 16 eae 1s 
Com, O.9 [ass ncnnaeneresenn 250 
UO vO eC eae eee eS 387 
Comer, 1c I ea enrneeenns O47 
(CO ol, ChB ess aera 963 
ram OMCRMIGOUIS 0)... -..-.-.--ececeeececeess 182 
Cuan’, 1 105 
(Wimaveom, lames Ly. .,........-.---<-ce<--ceee- 635 
Lei, Jolt 2 assess 207 
DE vento para 507 
Dewis, 1 oh6)) |) asain 767 
Death) le 36) 118 
Desoet, d. ne 161 
Devers, dl, sig 208 
IDowlkenih, 1h, (C2 eae einai 139 
LLEQWS?, 1) TEU) 5225 oe 447 
Hagen, Raymond George ........-........- 256 
mem eV CSSIGMNL, .....-.-2-20c<scc-+---assesnes ot 
i miemiatierout, i, Fe, ..s....-22-2--c0s--eecs e25 
ISI tortie, ee Se 594 
[Diontty Sie Ce anon rea 445 
iieeisenard, Sarah EK. «....2---..-2...2 670 
tis, Robert O). .........-.-.2----iseccee 131 
Rime aiieS. Ll . cccecsec.cen+-ns-nseecee tees 476 
ememewvorth, Chas. RR. ....-..-ccsce-seceece 449 
1 oi 2 ama eR crs 635 
eA TRS 02 6 DE eee ee ener ee emer eens 542 
Gules Walter a). 222.4 cs..-shc eee 193 


Total 
o47.58 
928.42 
475.06 
458.80 
433.58 
142.20 
360.12 
58.46 
asl 12 
1,077.85 
135.24 
176.20 
396.02 
610.382 
526,44 
1,516.18 


287.02 


700.70 
1,054.92 
06.74 
(3012 
107.62 
999-66 
893.96 
olii2 
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Hours of 


Name Overtime 
Reiiemely ss NOULON ......:---------0s02e225--esee Dea 
ian, Harold W. -.-..4.:.2 Bie 
Ptepeier: 1). B. ....------cccce ee 835 
ieetemer. Jack .......sc.c eee 718 
fais Wk. 1). 22... 819 
Wereythe. «Jolin: eee ee ee Je) 
ertson, Native RoGer =. is 
IP GSM 2 Ee eee heer renee 033 
HEP ATLCIS, VV gape st ees eee ee 94 
rost,: Statiley gee. ie ee et 
Cauca] J lees ote eee eet eee cree 499 
GECTENE I Gaul yp eee ee ee ee 0 
CGardneraeiee gee eee 344. 
Ay DCS MIN Reiter ts don: Sree eee eee rere 22 
(SRS MG ena ies ae etn arenes oe 565 
(he tml Ol sige pen ee ee ee 275 
Gibson, “George W) 22... eee 113 
Gibsoneelobert, atc... se 390 
CMLCHINGT NAT. Wel Sree oe see 765 
Giller ©) WAM 2.2 Se 804 
Ouran: Ho... eee eee es 596 
(CHONG 2) ed Ul nnn a. Coe ee ee 116 
GH Tey aed See Bag 0 I) ea 2- omen ere 289 
set ev inaeas a ea oy Es 3c eee eee cae 356 
Pee na rlecia sc 2 eres eee ee 659 
Hanson. Andrew is... eee 620 
Elam Gia rles 2222.0: a0 ee eee 2 369 
Heatley, (Gis 22.. 25 ee 576 
Elea this <olireela, 2:0. 52s eee ean 124 
Henry, @Wiaviie Kg... eee 556 
Herault, Peter dates te Ce 654 
Hogan, D. BY. 448 
Hodces, Claude. 2 ae 1011 
Holiday, Earl (G. .222. — 600 
ilopp, Latwerence W222 ee 59 
laco ps, lester .. 2.2.22 ee 19 
Movey, LeRoy Boa... 323 
ANSON NT 2.2... Lee eee 56 


Nahnehet, tse0: Coos. eee ee 146 


Total 
837.68 
590.86 
1,410.26 
1,180.56 
1.26938 
187.80 
125.10 
838.90 
148.66 
341.46 
785.88 
86.66 
541.52 
33.90 
890.34 
433.82 
178.38 
613.86 
1,204.98 
1,266.34 
937.92 
182.36 
455.94 
560.98 
1,037.76 
SET 3) 
581.68 
907.02 
194.84 
875.34 
1,029.78 
705.50 
1,592.90 
944.44 
92.26 
29.48 
525,24 
88.74 
230.40 
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Hours of 

Name Overtime Total 
inimeneno), Cv eee eee 203 $ SG ss 
Bcwsom, CO. He... eee ee fol 284.54 
eecwson hopert A. 2 eee 225 304.80 
JST CN el SO ees 953 1,500.42 
MUMS, A, c.cccceecssucce-easaceneseceseeeeee 596 938.08 
J CSE ll I gna innene rer 82 129.34 
Pimms A Ko. c.2:..-..cteaversule ee 418 658.18 
Piommeor, 1, Hy, ........ccccccscadbesscunsess ee 436 786.14 
proms, AL FY, oc... c.ccccscecdcacecessasssases 15 237.66 
PHO IM SOU LOY ...-...-.----caccncvsceseecsessezsese 283 444.94 
fomason, Kathryn M, ..........2--sc2:c0.. 105 166.04 
JOO, Cs aac cen Bee es 531 39.88 
SUC, Sy 1 ees eons 613 $65.50 
Melivies Adaline M. ........22...2..0.-..005. 128 201.44 
PMO MING IGIN, ....-...2-cc0..:--c---ceceseseseres 210 432.54 
Hone, WONT it a 100 157.66 
ICR: (6 258 406.58 
chen, 1, eee nraes 206 324.06 
ielenmmentiacen, J. G. -...-..----...--s0e------ 685 1,079.24 
Scle@iiel, 160 4 eee eee 26 87.74 
hice, 10) ia 790 1,188.80 
Soluce, l(t. a. 949 1,494.74 
Se CO) IM .......-2.-0c--.--<0---00-ee0----- 409 6-44.32 
IKCROUIste (S10\70 (0. ee 469 738.32 
Mame heron Li, ................----- 220 346.88 
I OMISEY CC 222 .c--.cccccc-seccaicnecanceeseeeseos 990 928.66 
WPeeemec. Hred HH. .....--2..c.----200---0----- 598 041.88 
Larsen, Ti aie 513 492.24 
Le sci, [RNG ee 474 746.68 
paige WANK OBS, -..c0.-c.cavenccosene-ne sess. 420 661.36 
HPANBCINGO | GL. 9, -2-cc.cccasedaseenseeseceeeccenss- o78 910.72 
Wiemann Albert C.. .....ccs.-.--<ece-sesecco-2 255 401.62 
Pape UGROy VE. ....co.-cs-ascees-sse 181 285.54 
CATON 2 ne eee oe 423 669.52 
HOMME A 5 occ ee ac sacehecsecedneeeeesecudecbecsees 613 964.98 
LAS) OSS 2g | PSS eee ere ele dol 867.68 
TTL 2 eee eee =P 307 483.60 
His WOM ey E> tecaee 285s oe 22.) eee 29 45.60 


Move Onaries Ko... tee 109 1,196.16 
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Hours of 

Name Overtime Total 
iPiebpen. Garry D. ....-..--.-cccs2-- = 169 $ 266.44 
DCE 10g 0 BOPP, cree cry rer. 616 970.22 
Mews! David H. Jt.cuceeee es 793 1,248.28 
Sic 2 € OOP os 2 ee, 50+ 793.96 
oo oad ei DR es 126 19452 
mreciaire, Eldred i 2 Si! 553.20 
Ame cnire, -JOSSiGr <a se eee see 603 949 44 
Reewoilen, I. Mule eee 458 721.02 
Pee reerria, «Je Ie oe eee eee ce eee 515 810.50 
Pecncer, Ener: ee eee nore 156 246.80 
Mercer. (Gil ees: een eee ee 397 625.08 
Merrick, (Wien he eee ' 594 934.92 
NeSS CK NIT Qi. co, Meee ee 6 9.02 
Mlevers, Charles J). .:c.i:cccceccceeeceseeles- 462 (2646 
Monroe. ames, No se eee 664 1,046.38 
Monteith, John Edmund .............. 447 703.60 
Migie@ain. iol: 21ers ee ee 847 1,333.72 
Mortons howerta 1) ees 556 876.26 
WAL ati a Che nee: coe ee 694 1,092.66 
IMaierony lyon; tl cate eee ee 477 594.58 
EMO Tie me UINCT <.. cose renee eres nee 347 546.00 
IMCLSOM a alll. ez. eee eee 764 1,203.52 
Welson., Cliristic: 2.025 470 739.64 
NeISon ed Kane eee 564 898.08 
IMGT Soi OSCAT | 2.2... ere eet 521 820.88 
NeW Siihk «er COC) 222.2225. e meee tere 266 418.26 
Newton, Ghomas 6.) 56 87.96 
Melorl, Harry Wy 2222 ee 303 476.44 
Norman: EA, 3:23) eee 532 837.90 
Norton, diuthersh: 2 191 300.52 
Obon Db. Vi. ee eee 885 1,394.36 
O Rourke, |. Powe 101 159.06 
Omnis GG. 22 eee 241 380.16 
Osmond, E. Bus eee ee 20-4 320.60 
meterson: Wey HH) 22 ee 670 1,055.86 
iuips, Charles Co2-2= 236 31196 
leet ele EH ...<2:....:. eee 100 156.94 
Helaezel. Ambrose J... 222s eae eee 258 405.70 


omdexter, C. Mo. ee 297 468.24 
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Hours of 

Name Overtime Total 
LOGS a Meena etatee eS 5S 530 $ 834.72 
lagiee. toward N, 22. eee 84 ates 
Meet DO2 \V Ill. .-ccccsnccce-vse-<c eee oe 828 1305.02 - 
[> UGA OA 5 ian Teer ay rcs 673 1,060.38 
Smmiby, Dorothy M. ccc... 274 463.14 
J- S002) 10) Denon nr nee 306 482.98 
Remon, Mary Me ...2:.c..2-c2c2-coceseocceeesee 460 724.64 
|] Lo Dl ) nr 358 565.80 
MSOMMIMIOCTIC ........sncc--22ce-esc eee 22 30.64 
emer, WeOnmard ......2.-c.c.-ccc-cceccececeeesoss 506 797.34 
LOLGV, [2] aes ae le iaenna mire n rs 875 1,379.42 
[SOL 0e°5), 1] SI € aaa ean SE Nee joa 925.42 
Socks, dl. 1). aii: ai ipnannenernne s, 85 134.08 
Jemisti?oi,, 051 0 eens tae aneeeninenena See: 405 638.54 
Seilemtier Haloh B. -...-...ccdecsaceeessesese 60 94.62 
momotmmean, A.C. ....2.....c20ce-ceceeeeeane 162 255.36 
SelwochGhi,. 12 0 ahs aaaease ae 519 2 
SCALA, 6 1h re a 594 873.68 
Seley, 1512: ee eee 513 808.84 
PMWM TOM A 1... ceecsecnennenees 106 166.62 
loaret, Ih: hehe a. ei ae 370 582.40 
SOVIED ee, 12: 351 553.64 
SCUTC) LE (Oe 297 406.08 
SO, 1 anne 496 781.16 
SCC AS, ss 6 Arr ly 278.96 
meer erbert Fo. 2 ceeccecesceseee- ss 45° 682.64 
Salley, 7 | er 685 1,080.26 
miomemot, Charles A. -.........-.-.-ss-o-.c-2 109 Zee 2 
eremeon Artur A. ..:--c-0--csscecens2&: 739 1,163.68 
Pievercon, HM. ...2.:2ecnscceecae--tesee-c-=- 908 1,430.36 
prewar ereayMoOnd FE. .2.c.--.----aes-0+e22 468 737.86 
SUMO SME). Ci .ccvlu. dee. ceesacevectleeaeindes 025 1,460.98 
OO, 1215 eee eee eee eee 580 913.50 
SS CINORC 5 71s Foe ee PRP ee 509 802.48 
SPECI CTL AIR oan e emanate 5, 83 1,316.86 
‘OY INC LE ee eee nr RS ee: 516 813.14 
m@ommpson, Albert W. ..2:..2-.2-.222: 592 935.50 
Mo mipsonie Lie 2 tec... cae 444 699.94 


throne, Wary Foose 505 795.66 
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Hours of 

Name Overtime Total 
piso George |. 2... cee 251 $ s0a1s 
Diowimage, Frank H. «22222225 456 717.56 
TOS, LE lle oe al 140 224.12 
iiaummam, AUStin El. ...2eee ee 186 293.72 
" [oS REG a I 2s i 428 675.34 
weer. Cr. W... -:22/k eee eee BN 518.90 
ieee: Larry b\:- cee ss eee 163 257.24 
[Eacermvrood, W..)) ee 390 615.08 
Nereren, Cate. omer oc tears 178 281.20 
youd) Meter: ted sce oe eee ee 89 139.68 
Boss, Gil beret fel gga ne ee oee e 644 1,014.94 
me eA |e CO) ice eer ecteee ener eee 29 519.38 
Bra ia Beco oe re eee ee 251 395.34 
AAT GTI oul i) eo sc-s eee ec ee 754 1,187.80 
WWatersiranizii. ae ee Bee 586.36 
Wile en) Oger ei ee 170 268.48 
Es (Cecile... ee 245 387.16 
Nultite GO: O82. ee eee 27 426.74 
Wirederspan, John Hl, Gee cc.c: 178 280.40 
Walliams Wigan (CU. 72 se 207 452.94 
Wllesimic Ne Ta? cas acc.c ee 60 93.82 
ANURTIES‘ os cine C2810 ene enema aco 529 848.98 
AW SOT1, 5) AW 2 20g oe 878 1,383.96 
BES Gc OR 2 oc sco 2) ne ee zt 1,294.30 
\Voolt, vowel. 2... eee: bag 881.56 
WV Tay, 0) CA ame) 21S) 2 ee eee eres 2 5) 87.78 
Yeo: Harald ey. 2 = ae 456 718.44 
Zico, Mink G: Resa eee 483 760.30 
Zier ie. Gee a eee ee 554 Sigcz 
Fettle, Eminericiee 2 ee 558 880.34 
Ziese, Herbert ly fo. ieee 634 999.35 


Total... $168,504.08 
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State of Oregon, 
County of Multnomah—ss. 


Due service of the within Amended Complaint is 
hereby accepted in Multnomah County, Oregon, this 
Ist day of April, 1947, by receiving a copy thereof, 
duly certified as such by Donald 8S. Richardson of 
attorneys for Plaintiff. 

RICHARD DEVERS, 
Of Attorneys for Defendant. 


[Endorsed]: Filed April 3, 1947. [9] 


[Title of District Court and Cause. ] 


AMENDED ANSWER TO AMENDED 
COMPLAINT 


Defendant, Kaiser Company, Inec., based upon 
stipulation and order of Court, files its amended an- 
swer to plaintiff’s amended complaint herein and 
admits, denies and alleges as follows: 

aif 

Answering paragraph I] thereof, denies each and 
every, all and singular, generally and specifically, 
the allegations contained in said paragraph. 


ali 
Answering paragraph III, defendant admits the 
following: it is, and at all times mentioned in said 
amended complaint was, a corporation organized 
and existing under the laws of the State of Nevada; 
during the period of time referred to in said com- 
plaint it was engaged in the construction and oper- 
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ation of a shipyard for the United States Maritime 
Commission, an agency of the United States of 
America, at Swan Island, in the City of Portland, 
State of Oregon, where it maintained an office in 
connection with such activities; said shipyard was 
located on property held under lease by the United 
States Maritime Commission and all of the facili- 
ties, materials, supplies and other properties used 
in connection with the construction, maintenance 
and operation of said shipyard were the property 
of the United States, and all vessels constructed at 
said shipyard were tankers constructed for and de- 
livered to the United States within the State of Ore- 
gon; from approximately the 15th day of February, 
1945, to the end of the period of time referred to in 
said amended complaint, to wit, May 1, 1946, defend- 
ant repaired certain vessels at said shipyard, all of 
such work being done under eontract with the 
United States and its agencies and, so far as known 
to defendant, all of said vessels so repaired belong- 
ing to the United States; title to all materials, 
equipment, supplies and other property going into 
the construction of said vessels was at all times in 
the United States of America from the date of pur- 
chase and commencement of movement to said ship- 
yard, approximately ninety per cent (90%) by value 
thercof being furnished to defendant by the United 
States of America; a substantial part of the mate- 
rials, equipment, supplies and other property going 
into the construction of said vessels, both of that 
portion furnished by the Government and of that 


Kaiser Co., fnc., et al. ity 


portion procured by defendant, was manufactured 
or produced outside the State of Oregon and shipped 
to said shipyard on Government bills of lading, title 
thereto being in the Government, as aforesaid; the 
tankers constructed by defendant at said shipyard 
were contracted for by the United States of Amer- 
ica and used in the prosecution of the war in which 
it was then engaged, and the vessels repaired at said 
shipyard were under the ownership or control of 
the United States of America im connection with 
the prosecution of said war and in connection with 
other Governmental purposes and uses; but the 
funds for the operation of said shipyard were those 
of defendant, being procured from its capital funds 
or from borrowings, but expenditures were reim- 
bursed or allowed 1n cost under the terms of defend- 
ant’s contracts with the Government; defendant 
furnished the organization, supervision, ‘‘know- 
how,’’ and production methods for the conduct of 
said shipyard; but the construction, maintenance 
and operation of said shipyara by defendant was at 
all times under the direction, supervision and con- 
trol] of the United States of America, acting by 
and through the United States Maritime Commis- 
sion. Except as herein expressly admitted, defendant 
denies each and every, all and singular, generally 
and specifically, the allegations contained in said 
paragraph. 
III. 

Answering paragraph IV, defendant admits the 
following: in the period of time referred to in said 
paragraph, and in connection with the construction, 
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maintenance and operation of said shipyard as here- 
inabove in paragraph IT expressly alleged, defend- 
ant engaged various persons as guards at said ship- 
yard for the purpose of protecting property of the 
United States Government, the engagement of said 
persons by defendant being at all times subject to 
the direction, supervision and control of said Gov- 
ernment, acting by and through the United States 
Martime Commission, and said engagement by de- 
fendant being for the use and benefit of the United 
States Government. Except as herein expressly ad- 
mitted, defendant denies each and every, all and 
singular, generally and specifically, the allegations 
contained in said paragraph. 


TV. 

Answering paragraph V, defendant admits the 
following: At various times during the operation of 
said shipyard, as stated in paragraph II hereof, in 
the period of time referred to in the amended com- 
plaint, plaintiff and the other persons named in Ex- 
hibit A to said amended complaint were engaged as 
guards at said shipyard, as alleged in paragraph IIT 
hereof. Except as herein expressly admitted, de- 
fendant denies each and every, all and singular, 
generally and specifically, the allegations contained 
in said paragraph. [12] 

V. 

Answering paragraph VI, defendant denies each 
and every, all and singular, generally and specific- 
ally, the allegations contained in said paragraph. 


Kaiser Co., Inc., et al. 19 


Wal 

Answering paragraph VII, defendant admits that 
plaintiff has employed Messrs. Green & Landye as 
his attorneys in connection with the above-entitled 
action; otherwise, defendant denies each and every, 
all and singular, generally and specifically, the alle- 
gations contained in said paragraph. 

VI. 

Answering paragraph VIII, defendant denies 
each and every, all and singular, generally and spe- 
cifically, the allegations contained in said para- 
graph. 


As and for a first, further, separate and distinct 
answer and defense to the amended complaint 
herein, defendant alleges: 


I. 

The rights of action set forth in the complaint 
are for trifling periods of time and sums due and 
are within the doctrine expressed in the legal maxim 
‘“de minimis non curat lex.”’ 


As and for a second, further, separate and dis- 
tinct answer and defense to the amended complaint 
herein, defendant alleges: 


i 
Defendant is, and at all times mentioned in said 
amended complaint was, a corporation organized 
and existing under the laws of the State of Nevada; 
during the period of time referred to in said com- 
plaint it was engaged in the construction and op- 
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eration of a shipyard for the United States Mari- 
time Commission, an agency of the United States 
of America, at Swan Island, in the City of Port- 
land, State of Oregon, where it maintained [18] an 
office in connection with such activities; said ship- 
yard was located on property held under lease by 
the United States Maritime Commission and all of 
the facilities, materials, supphes, and other prop- 
erties used in connection with the construction, 
maintenance and operation of said shipyard were 
the property of the United States, and all vessels 
constructed at said shipyard were tankers con- 
structed for and delivered to the United States 
within the State of Oregon; from approximately 
the 15th day of February, 1945, to the end of the 
period of time referred to in said amended com- 
plaint, to wit, May 1, 1946, defendant repaired cer- 
tain vessels at said shipyard, all of such work being 
done under contract with the United States and its 
agencies and, so far as known to defendant, all of 
said vessels so repaired belonging to the United 
States; title to all materials, equipment, supplies 
and other property going into the construction of 
said vessels was at all times in the United States 
of America from the date of purchase and com- 
mencement of movement to said shipvard, approxi- 
mately ninety per cent (90%) by value thereof be- 
ing furnished to defendant by the United States of 
America; a substantial part of the materials, equip- 
ment, supplies and other property gomg into the 
construction of said vessels, both of that portion 
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furnished by the Government and of that portion 
procured by defendant, was manufactured or pro- 
duced outside the State of Oregon and shipped to 
said shipyard on Government bills of lading, title 
thereto being in the Government, as aforesuid; the 
tankers constructed by defendant at said shipyard 
were contracted for by the United States of America 
and used in the prosecution of the war in which it 
was then engaged, and the vessels repaired at said 
shipyard were under the ownership or control of 
the United States of America in connection with 
the prosecution of said war and in connection with 
other Governmental purposes and uses; but the 
funds [14] for the operation of said shipyard were 
those of defendant, being procured from its capi- 
tal funds or from borrowings, but expenditures were 
reimbursed or allowed in cost under the terms of 
defendant’s contracts with the Government; de- 
fendant furnished the organization, supervision, 
‘‘know-how’’ and production methods for the con- 
duct of said shipyard. 


INE 
By reason of the foregoing, the United States is 
the real party in interest and the true defendant in 
the above-entitled action and, by reason of not hay- 
ing consented to be sued in an action of the char- 
acter and involving the amount set forth in the 
amended complaint herein, enjoys sovereign immu- 
nitv from suit on the causes of action referred to 

in said amended complaint. 
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As and for a third, further, separate and distinct 
answer and defense to the amended complaint 
herein, defendant alleges: 


le 
Defendant adopts and incorporates herein by 
reference the allegations set forth in paragraph IL 
of its second affirmative defense. 


10% 

By reason of the foregoing the United States of 
America is in fact and in law the employer of plain- 
tiff and the other persons named on Exhibit A 
of the amended complaint insofar as the activities 
referred to in said amended complaint are con- 
cerned; and inasmuch as the United States of Amer- 
ica is excluded from the term ‘‘employer’’ as used 
in the Fair Labor Standards Act of 1938, plaintiff 
and said other persons are not entitled to the bene- 
fits of said Act and said Act is not appheable to 
them in connection with the matters referred to in 
the amended complaint. [15] 


, 


As and for a fourth, further, separate and dis- 
tinct answer and defense to the amended complaint 
herein, defendant alleges: 


te 
Defendant adopts and incorporates herein by ref- 
erence the allegations set forth in paragraph I of 
its second affirmative defense. 


Lak 
The foregoing activities of defendant were car- 
ried under cost-plus-a-fixed fee management con- 
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tracts or price-minus contracts with the United 
States Maritime Commission, all of which contracts 
were management contracts under which the 
principal function of defendant was to furnish 
managerial ‘‘know-how’”’ for the construction, main- 
tenance and operation of a shipyard belonging to 
the United States of America and under which the 
defendant was at all times subject to the direction, 
supervision and control of the United States of 
America in carrying on its sovereign function of 
prosecuting a war and procuring the necessary 
equipment, supplies and material necessary for such 
war prosecution. 
sal, 

Such activities of the United States Government, 
and of defendant on its behalf and subject to its 
direction, supervision and control, do not constitute 
commerce within the meaning of the Fair Labor 
Standards Act of 19388. 


As and for a fifth, further, separate and distinet 
answer and defense to the amended complaint 
herein, defendant alleges: 


ip 
Defendant adopts and incorporates herein by 
reference the allegations set forth in paragraph I 
of its second affirmative defense and paragraph II 
of its fourth affirmative defense. [16] 


II. 


The activities of defendant, as aforesaid, were as 
an instrumentality of the United States of America 
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and by reason thereof, as such instrumentality, de- 
fendant enjoys, in connection with the matters 
referred to in the amended complaint herein, sov- 
ereign immunity from suit on such matters. 


As and for a sixth, further, separate and distinet 
answer and defense to the amended complaint 
herein, defendant alleges: 


JL. 

The claims and causes of action referred to in the 
amended complaint herein arose prior to May 14, 
1947, the date of the enactment of the Portal-to- 
Portal Act of 1947. 

JUL, 

The activities of plaintiff and the other persons 
named in Exhibit A of the amended complaint were 
and are not activities which were compensable by 
either: 

(a) An express provision of a written or non- 
written contract of employment in effect, 
at the time of such activities, between 
plaintiff and said other persons (or their 
agent or collective bargaining representa- 
tive) and defendant; or 

(b) A custom or practice in effect, at the time 
of such activities, at the establishment and 
place of employment of plaintiff and said 
other persons, to wit, at Swan Island ship- 
yard, covering such activities. 
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JW 
By reason of the foregoing, under Section 2(a) of 
the Portal-to-Portal Act of 1947, defendant is not 
subject to any liability under the Fair Labor Stand- 
ards Act of 1938, as amended, m connection with the 
matters referred to in the amended complaint 
herein. 


As and for a seventh, further, separate and dis- 
tinct answer and defense to the amended complaint 
herein, defendant alleges: [17] 


Ie 
Defendant adopts and incorporates herein by ref- 
erence the allegations set forth in paragraphs I and 
If of its sixth affirmative defense. 


JUL 
By reason of the foregoing, under Section’ 2(d) 
of the Portal-to-Portal Act of 1947, this Court is 
without jurisdiction of this action and is without 
jurisdiction of each and every claim and eause of 
action referred to in the amended complaint herein. 


As and for an eighth, further, separate and dis- 
tinct answer and defense to the amended complaint 
herein, defendant alleges: 


1E 
The matters and claims referred to in the 
amended complaint herein relate to and are based 
on acts or omissions of defendant prior to May 14, 
1947, the date of the enactment of the Portal-to- 
Portal Act of 1947, and relate to the failure of tire 
defendant, as the alleged employer of plaintiff and 
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the other persons named in Exhibit A of the 
amended complaint, to pay overtime compensation 
under the Fair Labor Standards Act of 1938, as 
amended. 
ie 

The acts or omissions of defendant complained 
of in said amended complaint herein were in good 
faith, in conformity with, and in reliance on ad- 
ministrative regulations, orders, rulings, approvals 
and interpretations of the United States Maritime 
Conunission, an agency of the United States, and 
in conformity with and in reliance on administra- 
tive practices and enforeement policies of such 
‘agency, with respect to the class of employers to 
which defendant belonged. [18] 


oT Ne 
By reason of the foregoing, pursuant to Section 
9 of the Portal-to-Portal Act of 1947, defendant 
may not be subjected to any lability for or on ac- 
count of the matters referred to in the amended 
complaint herein. 


As and for a ninth, further, separate and distinct 
answer and defense to the amended complaint 
herein, defendant alleges: 


L. 

The acts or omissions of defendant referred to in 
the amended complaint herein and giving rise to 
the above-entitled action and the causes of action 
set forth im said amended complaint, were per- 
formed, committed, or omitted by defendant in 
good faith and with reasonable grounds for belief 
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that such acts or omissions were not a violation of 
the Fair Labor Standards Act of 1938, as amended. 


I. 

By reason of the foregoing, pursuant to Section 
11 of the Portal-to-Portal Act of 1947, this court, 
in its sound discretion, should award no liquidated 
damages to plaintiff or any of the persons referred 
to and named in Exhibit A of the amended com- 
plaint. 

Wherefore, defendant prays that plaintiff and 
the persons named in Exhibit A of the amended 
complaint herein take nothing, and that defendant 
may be hence dismissed with its costs. 

RICHARD DEVERS, 
GORDON JOHNSON, 
Attorneys for Defendant. 
Of Counsel. 
HART, SPENCER, McCULLOCH & 
ROCKWOOD, 
THELEN, MARRIN, JOHNSON & 
BRIDGES. [19] 


State of Oregon, 
County of Multnomah—ss. 


Due service of the within Amended Answer to 
Amended Complaini is hereby accepted at Portland, 
Oregon, this 21st day of June, 1947, by receiving 
a copy thereof, duly certified to as such by Richard 
Devers of attorneys for defendant. 

/s/ JAMES LANDYE, 
Attorney for Plaintiff. 


[Endorsed]: Filed June 24, 1947. [20] 


28 C. T. Potter, et al. vs. 
[Title of District Court and Cause. | 
| REPLY 


Come now the plaintiffs, leave of court being first 
duly had and obtained, and file this as their reply 
to the amended answer to the amended complaint, 
and admit, deny and allege: 


J. 

‘Deny paragraphs I, II, III, IV, V, VI and VII 
and the whole thereof, save and except as the same 
may have been specifically alleged, admitted or mod- 
ified in plaintiffs’ amended complaint or in this 
reply. 

Replying to the first, second, third, fourth, fifth, 
sixth, seventh, eighth and ninth further and sep- 
arate and distinct answers and defenses to the 
amended complaint herein, plaintiffs deny each and 
every allegation and each and every paragraph 
therein contained and the whole thereof, save and 
except as the same may have been specifically 
alleged, admitted or modified in said amended com- 
plaint or in this reply. 

For a first further and separate and distinct reply 
to the first further and separate and distinct answer 
to the amended complaint, plaintiffs allege that the 
times set forth in the amended complaint are not 
trifling periods, but, on the contrary, are composed 
of a minimum of thirty minutes per day. [21] 

For a second separate and further reply, plain- 
tiffs allege that said Act does not apply to plaintiffs 
in this particular case, in that the work involved 
in this particular case is not portal-to-portal work; 
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that, instead, the overtime asked for in this ‘par- 
ticular case is for work involving guards who had 
to stand roll call and inspection, receive orders and 
then go to their posts; that all of said activities 
consumed thirty minutes; that the employees, by 
written rule of the company, were required to be 
at the roll call and at the guard house thirty minutes 
before actually going to their posts of duty in the 
particular sections of the vard; that a guard was 
under the penalty of being fired or discharged if 
he did not so report for work at this particular time 
and stand roll call and inspection and have his as- 
signments made; that all of said work and activities 
were work within the meaning of the Fair Labor 
Standards Act; that the Portal-to-Portal Act was 
not intended at anv time to cut off or in any way 
bar suits of this kind and nature; that time is not 
asked for in this case from the time men reported 
on the premises, but, rather, it is asked for from 
the time they were required to report at the guard 
house under penalty of discharge if they did not do 
so, and said roll call, mspection and taking, of 
assignments were part of the main activities of 
guarding said property. 


As a third further and separate reply, particn- 
larly referring to the matters contained in thé sixth, 
seventh, eighth and ninth further and separate and 
distinct answers, plaintiffs admit: 


I. 
That the claims and causes of action referred to 
in the amended complaint arose prior to May 14, 
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1947, the date of the enactment of the ‘‘Portal-to- 
Portal Act of 1947,’’ but expressly deny each and 
every other allegation contained in said sixth, 
seventh, eighth and ninth affirmative answers; and 
plaintiffs allege that said Portal-to-Portal Act of 
1947 is unconstitutional as applhed to plaintiffs in 
this case, but particularly sections 2-a, 2-d 9 and 11 
of said Act are unconstitutional; that these said 
causes of action are vested property rights [22] and 
were vested rights prior to the enactment of the 
Portal-to-Portal Act of May 14, 1947; that said 
Act is unconstitutional for the following reasons: 


1. It is in violation of the due process clause of 
the fifth amendment to the Constitution of the 
United States, in that it seeks to retroactively 
take away property rights which were vested 
in the plaintifts. 

2. It is arbitrary and unreasonable, in that it sets 
up an unreasonable and arbitrary classifica- 
tion of depriving working people as a class of 
property rights retroactively. 

3. Said act, and particularly the sections and 
subsections above mentioned, are further vio- 
lative of the due process clause in that said 
sections, and each of them, impair the obliga- 
tion of contract in violation of the due process 
clause of the fifth amendment to the Consti- 
tion of the United States; that, particularly 
section 2-d of said act, although attempting 
to be written procedurally in ternis, actually 
cuts off all rights of the plaintiffs in both 
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federal and state courts, and despite the word- 
ing of said section 2-d, which is attempting to 
be procedural in character, actually cuts off 
and deprives plaintiffs of vested rights under 
the due process clause of the fifth amendment 
to the Constitution of the United States. 

4, That if the said sections referred to above are 
construed to apply to plaintiffs in this case, 
then these said sections are unconstitutional 
for the reason that the title of said Act is 
fraudulent, misleading and deceiving and, 
therefore, deprives plaintiffs in this case of 
their property without due process of law, in 
violation of the due process clause of the fifth 
amendment to the Constitution of the United 
States; that this is particularly true because 
plaintiffs in this case were guards who were 
required to report to work under penalty of 
discharge, as set forth in the second separate 
and further reply, and there is no element of 
portal-to-portal activity involved in this ease. 


ine 

That, furthermore, sections 2-d, 9 and 11 of said 
Portal-to-Portal Act are unconstitutional in that 
these sections violate Article III, sections 1 and 2, 
of the Constitution of the United States, in that 
said Act and sections of [23] said act. as stated 
above, encroach and invade the domain of the ju- 
diciarv, for the reason that these said sections have 
attempted to take judicial construction of past acts 
and past causes of action and to put a congressional 
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interpretation on said Fair Labor Standards Act 
of 1938, and by said method have invaded the field 
of the judiciary, in violation of Article III, sections 
1 and 2; further, and particularly applying section 
2-d of said Act, said section, although written pro- 
eedurally in terms, in fact cuts off all rights, leaving 
no remedy of any kind to plaintiffs, and by such 
method has denied the court its proper function as 
a judiciary; further, section 9 is unconstitutional 
in that it encroaches upon the power of the judi- 
ciary, as set forth in Article ITI, sections 1 and 2, 
of the Constitution of the United States, in that 
said section 9 purports to allow a defendant and 
an administrative branch or agency of the executive 
arm of the government to interpret said law, rather 
than the judiciary. 


Wherefore, plaintiffs pray for judgment as set 
forth in the amended complaint and that the court 
declare unconstitutional sections 2-a, 2-d, 9 and 11 
of said Portal-to-Portal Act of 1947. 

GREEN & LANDYHE, 
Attorneys for Plaintiffs. 


Service of the foregoing reply is hereby accepted 
this 38rd day of July, 1947. 
/s/ RICHARD DEVERS, 
Of Attorneys for Defendant. 


[Endorsed]: Filed July 3, 1947. [24] 
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MOTION OF THE UNITED STATES TO IN- 
TERVENE AND FOR TIME WITHIN 
WHICH TO FILE BRIEF IN SUPPORT 
OF THE CONSTITUTIONALITY OF THE 
PORTAL-TO-PORTAL ACT OF 1947 

Now comes the United States of America, by its 
Attorney General, and pursuant to the Act of 
August 24, 1937 (c. 754, see. 1, 50 Stat. 751, 28 
U.S.C. § 401), moves to intervene and become a 
party to this action for the purposes and with all 
the rights provided by said Act of August 24, 1937, 
upon the ground that the constitutionality of the 
Portal-to-Portal Act of 1947, approved May 14, 
1947, has been drawn in question in this action, and 
neither the United States nor any agency thereof, 
nor any officer or employee thereof, as such officer 
or employee, is a party hereto. 

The United States further moves that the Court 
receive its pleading, entitled “Pleading of the 
United States in Intervention,’’ which accompanies 
this motion in accordance with Rule 24(c) of the 
Federal Rules of Civil Procedure, as its appearance 
in this action in support of the constitutionality of 
the said Portal-to-Portal Act of 1947, and in oppo- 
sition to all pleadings, motions, and proceedings of 
any of the parties hereto, denving the validity of 
the said Act, or any part thereof, upon the ground 
that it is uneonstitutional. [25] 

The United States moves also for leave to file 
a brief in support of the constitutionality of the 
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said Portal-to-Portal Act of 1947, within 30 days 
after service upon it of plaintiff’s brief on the con- 
stitutional issue or such other time as the Court 
may deem reasonable. 


TOM C. CLARK, 
Attorney General. 
By /s/ PEYTON FORD, 
Assistant Attorney General. 


/s/ HENRY L. HESS, 


United States Attorney. 
Of Counsel: 


ENOCH E. ELLISON, 
Special Assistant to the Attorney General. 


JOHANNA M. D’AMICO, 
Attorney, Department of Justice. 


[Endorsed]: Filed August 19, 1947. [26] 


[Title of District Court and Cause. ] 


ORDER 

This matter having come on regularly for hearing 
on the 8th day of September, 1947, on the motion of 
the United States of America to intervene and for 
time within which to file brief in support of the 
constitutionality of the Portal-to-Portal Act of 1947 
before the above-entitled Court, the Honorable 
Claude McCulloch, United States District Judge, 
James Landye, Esq. (of Messrs. Green & Landye) 
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appearing on behalf of the plaintiff, Richard Devers, 
Esq. (of Messrs. Hart, Spencer, McCulloch & Rock- 
wood), appearing on behalf of the defendant, and 
Henry L. Hess, United States Attorney for the Dis- 
trict of Oregon, appearing on behalf of the United 
States of America; and 

It Appearing to the Court and the Court finds 
that the constitutionality of the Portal-to-Portal 
Act of 1947, approved May 14, 1947, has been drawn 
in question in this action, and neither the United 
States of America nor any agency thereof, nor any 
officer or employee thereof, as such officer or em- 
ployee, is a party thereto. 

It Is Hereby Ordered that the said petitioner, the 
United States of America, be and it is hereby 
eranted leave to intervene in this action herein and 
that said petitioner is hereby granted leave to file 
its pleading of the United States of America in 
intervention, and the Clerk of this Court is hereby 
ordered to file immediately said pleading which was 
tendered with said motion to intervene. 

The Court having heretofore held the Portal-to- 
Portal Act of 1947, approved May 14, 1947, to be 
constitutional as applied to this case, the United 
States of America waived the provisions of said 
motion relative to time in this Court within which 
to file a brief upon the constitutionality of the 
Portal-to-Portal [27] Act of 1947; 

It Is, Therefore, Further Ordered that no time 
be granted for the filing of a brief on the part of 
the United States of America as to the constitu- 
Monalty of said Act. 
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Done in open court this 8th day of September, 
1947, 
CLAUDE MceCULLOCH, 
United States District Judge. 
[ Endorsed]: Filed September 10, 1947. [28] 


[Title of District Court and Cause. ] 


PLEADING OF THE UNITED STATES 
IN INTERVENTION 


The United States of America, intervenor herein, 

for its pleading in intervention says: 

1. That intervenor is not required to answer the 
factual allegations of the parties to this ac- 
tion and, therefore, neither admits nor denies 
such allegations. 

2. That the Portal-to-Portal Act of 1947, ap- 
proved May 14, 1947, conforms in all respects 
to the provisions and requirements of the Con- 
stitution of the United States and is an exist- 
ing and valid law of the United States. 

3. That the constitutionality of the said Portal- 
to-Portal Act of 1947 is not subject to serious 
question but if the Court should entertain 
serious doubts concerning the constitutionality 
of that Act, it should first consider the de- 
fenses raised by the defendant which are not 
based upon the Portal-to-Portal Act of 1947, 
and, if it finds that any such defense or de- 
fenses bar all the claims herein, it should 
dismiss the action without ruling on the con- 
stitutional question. [29] 
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Wherefore, the United States of America prays 
that the Court enter a judgment herein which shall 
be consistent with the constitutional validity of the 
said Portal-to-Portal Act of 1947. 

TOM C. CLARK, 
By /s/ PEYTON FORD, 
Assistant Attorney General. 
/s/ HENRY L. HESS, 
United States Attorney. 


Of Counsel : 
ENOCH E. ELLISON, 
Special Assistant to the Attorney General, 
JOHANNA M. D’AMICO, 
Attorney, Department of Justice. 


[ Endorsed]: Filed September 10, 1947. [30] 


[ Title of District Court and Cause. ] 


MEMORANDUM OF DECISION 
I think the facts of this case bring it within the 
Portal-to-Portal Act. I have previously held that 
the part of the Act withdrawing jurisdiction was 


constitutional. 
The case will therefore be dismissed for want of 


jurisdiction. 
Dated this 21st day of January, 1948. 
CLAUDE McCOLLOCH, 
Judge. 


[Endorsed]: Filed January 21, 1948. [31] 
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FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


This action came on for trial before the above 
entitled Court, Honorable Claude McColloch, United 
States District Judge, presiding, on the 25th day 
of June, 1947, James Landye, Esq. (of Messrs. 
Green and Landye), appearing on behalf of the 
plaintiffs, and Richard Devers, Esq. (of Messrs. 
Hart, Spencer, McCulloch and Rockwood), and 
Gordon Johnson, Esq. (of Messrs. Thelen, Marrin, 
Johnson & Bridges), appearing on behalf of the 
defendant. 

Evidence both oral and written and the stipula- 
tion of the parties having been submitted and the 
defendant having moved the Court to dismiss the 
action upon the ground that on the facts and the 
law the plaintiffs have shown no right to relief for 
the reason that under Section 2(a) of the Portal- 
to-Portal Act of 1947 no liability exists on the 
part of the defendant to the plaintiffs, or any of 
them, and for the further reason that under Section 
2(d) of the Portal-to-Portal Act of 1947 the Court 
is without jurisdiction over the claims involved in 
this ease, and the Court having considered the evi- 
dence and the stipulations of the parties, finds the 
facts and states the conclusions of law on the juris- 
dictional issue as follows: 
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FINDINGS OF FACT 

1. That this action was brought to recover from 
defendant unpaid overtime compensation and an 
additional amount equal to the amount of such 
unpaid overtime compensation as hquidated dam- 
ages, pursuant to the Fair Labor Standards Act of 
1938 (29 U. 8. C. A., sections 201-219, inclusive), 
hereinafter referred to as the Act. [32] 

2. In the period from February 1, 1942, to March 
4, 1945, plaintiffs served as guards at the shipyard 
operated by defendant for the United States of 
America, acting by and threugh the United States 
Maritime Commission, which shipyard was located 
at Swan Island, in the Citv of Portland, State of 
Oregon. 

That the plaintiffs were required to report for 
roll call at the guardhouse 30 minutes prior to re- 
lieving the shift on duty; that, during this said 30 
minutes, plaintiffs were required to stand roll eall, 
inspection, receive assignments, and to proceed to 
their posts of duty which were varying distances 
from the guardhouse; that the said guardhouse was 
located on the propertv inside the gate at Swan 
Island; that the plaintiffs worked 30 minutes per 
day during the period above mentioned, namely 
from February 1, 1942, to March 4, 1945, six days 
a week, without receiving overtime compensation ; 
that the plaintiffs were not only required to report 
30 minutes prior to the time on the premises of the 
emplover but were disciplined for failure to do so. 

3. The hours of overtime for which plaintiffs 
seek compensation by their complaint herein relate 
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to activities which were preliminary to or post- 
liminary to the principal activity of plaintiffs as 
aforesaid, namely, guarding said shipyard; and 
plaintiffs have been paid in full for all services 
performed by them in the performance of said 
principal activity. 

4, Neither the United States of America, the 
United States Maritime Commission, nor defend- 
ant, agreed or contracted, in writing or otherwise, 
with plaintiffs or any of them, either directly or 
through any agent or collective bargaining repre- 
sentative of them or any of them, to make com- 
pensable the time spent by plaintiffs or any of them 
in activities preliminary or postliminary to their 
principal activity, to wit, guarding said shipyard. 
The only contract, written or otherwise, between 
plaintiffs or any of them and defendant, the United 
States of America, or the United States Maritime 
Commission with respect to employment at said [33] 
shipyard was that plaintiffs and each of them would 
be compensated and paid for the time spent by 
them in actually guarding said shipyard, as dis- 
tinguished from any preliminary or postliminary 
activities in connection therewith. Said contract 
has been fully performed and plaintiffs and each 
of them have been fully paid and compensated for 
the time spent in actually guarding said shipyard; 
and, in fact. none of the plaintiffs contend or assert 
that such contract has not been fully performed. 

5. During the period referred to above in which 
plaintiffs performed services as guards at said ship- 
yard, there was not in effect there any practice, 
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custom or usage under which guards or any other 
employees at said shipyard were compensated or 
paid for time spent before or after the perform- 
ance of their principal activities, guarding said 
shipyard. Neither the United States of America, 
the United States Maritime Commission, nor the 
defendant, had ever, in said period, compensated 
or paid guards at said shipyard for reporting time, 
time spent in preparation for duty, time spent in 
roll call, time spent in assignments to post or re- 
eeipt of instructions, time spent going to or from 
posts of duty, or time spent checking out. The 
practice, custom and usage at said shipyard in said 
period with respect to computing time worked by 
guards was to allow for and count only the time 
actually spent by the guards, including the plain- 
tiffs, at their posts of duty and while guarding said 
shipyard. 
CONCLUSIONS OF LAW 

1. That the Court has jurisdiction of the parties. 

2. There was no express provision of a written 
or non-written contract in effect, at the time plain- 
tiffs served as guards at said shipyard, between 
plaintiffs or their agents or collective bargaining 
representative and defendant or the United States 
of America or the United States Maritime Commis- 
sion pursuant to which the preliminary and _ vost- 
liminary activities referred to above and the time 
spent in performing the same were [34] compen- 
sable, either with respect to straight-time compen- 
sation, or overtime compensation, 
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3. There was not in effect, at the time plaintiffs 
served as guards as hereinbefore referred to, a 
eustom or practice at said shipyard where said 
services were performed, covering said preliminary 
or postliminary activities, and not inconsistent with 
a written or nonwritten contract in effect as such 
time between plaintiffs and defendant, the United 
States of America or the Maritime Commission, 
under which said preliminary and postliminary ac- 
tivities were compensable, either by way of straight- 
time or overtime compensation. 

4. That under the provisions of Section 2(d) 
of the Portal-to-Portal Act of 1947 this Court has 
no jurisdiction over this action, for the reason that 
it is an action to enforce lability for or on account 
of the failure of the alleged employer of plaintiffs 
to pay overtime compensation under the Fair Labor 
Standards Act of 1938, as amended, with respect 
to an activity which was not compensable under 
Section 2(a) or Section 2(b) of the Portal-to- 
Portal Act of 1947. 

5. The case should be dismissed for want of 
jurisdiction. 


Dated this 21st day of January, 1948. 
CLAUDE McCOLLOCH, 


Judge. 


[Endorsed]: Filed January 21, 1948. [35] 
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In the District Court of the United States 
for the District of Oregon 


Civil No. 3030 


Coli i VER, 
el via ett , 
VS. 


KAISER COMPANY, INC., a corporation, 
Defendant. 


JUDGMENT DISMISSING ACTION FOR 
WANT OF JURISDICTION 

This action came on for trial before the above 
entitled Court, Honorable Claude McColloch, United 
States District Judge, presiding, on the 25th day 
of June, 1947, James Landve. Esq. (of Messrs. 
Green and Landye), appearing on behalf of the 
plaintiffs and Richard Devers, Esq. (of Messrs. 
Hart, Spencer, MeCulloch and Rockwood), and 
Gordon Johnson (of Messrs. Thelen, Marrin, John- 
son & Bridges), appearing on behalf of the 
defendant. 

Evidence both oral and written having been sub- 
mitted and stipulations made, and the defendant 
having moved the Court to dismiss the action upon 
the ground that on the facts and the law the plain- 
tiffs have shown no right to relief, for the reason 
that under Section 2(a) of the Portal-to-Portal 
Act of 1947, no lability exists on the part of the 
defendant to the plaintiffs, or anv of them, and for 
the further reason that under Section 2(d) of the 
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Portal-to-Portal Act of 1947, the Court is without 
jurisdiction over the claims involved in this case, 
and the Court being advised: 

It Is Ordered and Adjudged that this action, and 
each and every claim involved therein, be dismissed 
for want of jurisdiction. 

Costs to neither party. 


Dated this 21st day of January, 1948. 


CLAUDE McCOLLOCH, 
Judge. 
Judgment entered in docket January 21, 1948. 


[Endorsed]: Filed January 21, 1948. [36] 


In the District: Court of the United States 
for the District of Oregon 


Civil No. 3030 


C. T. POTTER, et al., 


Plaintiffs, 
VS. 
KAISER COMPANY, INC., a corporation, 
Defendant, 


THE UNITED STATES OF AMERICA, 
Intervenor. 


NOTICE OF APPEAL 
Notice is hereby given that the plaintiffs, and 
each of them, hereby appeal to the Circuit Court of 
Appeals, Ninth Cireuit, from that final judgment, 
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and from the whole thereof, entered herein on Jan- 


uary 21, 1948, under which the Court dismissed said 
cause for lack of jurisdiction. 


Dated: this 18th dav of February, 1948. 


GREEN, LANDYE & 
PETERSON, 
/s/ JAMES LANDYE, 
Attorneys for Plaintiffs. 


[Endorsed]: Filed February 16, 1948. [37] 


Fidelity and Deposit Company of Maryland, 
Baltimore 


4915674 
[Title of District Court and Cause. ] 


BOND FOR COSTS ON APPEAL 


Whereas, C. T. Potter, et al., plaintiffs in the 
above entitled action, appeal to the Circuit Court 
of Appeals from a judgment made and entered 
against said plaintiffs on January 21st, 1948, 

Now, Therefore, in consideration of the premises, 
and of such appeal, the undersigned, the Fidelity 
and Deposit Company of Maryland, a corporation 
organized and existing undey the laws of the State 
of Maryland, and empowered to become surety 
upon bonds, undertakings, etc., does hereby under- 
take and promise, on the part of the appellant, that 
said appellant will pay all costs in a sum not ex- 
eeeding Two Hundred Fifty and No/100ths Dol- 
lars ($250.00), 1f the appeal is dismissed or the 
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judgment affirmed, or of such costs as the appellate 
court may award if the judgment is modified. 
[Seal] FIDELITY AND DEPOSIT 
COMPANY OF MARYLAND, 
By CLARENCE D. PORTER, 
Attorney in Fact. 
Countersigned : 
CLARENCE D. PORTER, 
Resident Agent. 


[Endorsed]: Filed Feb. 16, 1948. [38] 


[Title of District Court and Cause. | 


STATEMENT OF POINTS UPON WHICH 
PLAINTIFFS-APPELLANT INTEND TO 
RELY ON APPEAL 

Come now the plaintiffs-appellant and each of 
them herein, and make this, their statement of points 
upon which they intend to rely on appeal of this 
ease to The United State Circuit Court of Appeals 
for the Ninth Cireuit: 

1. That the Portal-to-Portal Act of 1947 and 
each provision and part of said Act has no 
application to the facts in this case. 

If the Portal-to-Portal Act has application to 

the facts in this case, that said Act is uncon- 

stitutional; that particularly the provisions of 

Sections 2-A, 2-D, 9 and 11 of said Act are 

unconstitutional as applied to these plaintifts- 

appellant in that said provisions of said Act 
violate the Due Process Clause of the Fifth 

Amendment of the Constitution of the United 


be 
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States and violate Article IIJ, Sections 1 and 
2, of the Constitution of the United States. 
Dated: this 18th day of March, 1948. 
GREEN, LANDYE & 
PETERSON, 
By /s/ JAMES LANDYE, 
Attorneys for Plaintiff- - 
Appellant. 
Service Accepted 3/18/48. 
K. B, Ww NENG 
Asst. U. S. Atty. 
Service Accepted 3/18/48. 
RICHARD DEVERS, 
Of Attys. for Defendant. 
[Endorsed]: Filed March 18, 1948. [89] 


[Title of District Court and Cause. ] 


PLAINTIFFS-APPELLANTS’ DESIGNATION 
OF RECORD ON APPEAL 
Come now plaintiffs-appellants im the above 
entitled case and designate the record coc on 
appeal, as follows: 
1. Amended complaint. 


2. Amended answer to amended complaint. 
3. Reply. a3 

4. Motion of U. 8. to intervene. 

5. Order of intervention of U.S. 

6. Pleading of U.S. in intervention. 

7. Memorandum of decision. 

8. Findings of fact and conclusions of law. 
9. Judgment of dismissal. 

10. Notice of appeal. 

11. Appeal bond. 
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‘12. Entire stenographic transcript. 
13. Exhibit 31, photostat copy. 
14, Plaintiffs-appellants’ statement of points on 
appeal. 

15. Designation of record on appeal. 
16. Docket entries. 
Dated this 17th day of March, 1948. 

JIM LANDYE, 

GREEN, LANDYE & 

PETERSON 
Attorneys for Plaintiffs- 
Appellants. 

[Endorsed]: Filed March 18, 1948. [40] 
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APPELLEE’S DESIGNATION OF ADDITION- 
AL PORTIONS OF RECORD ON APPEAL 
The appellee, Kaiser Company, Inc., hereby desig- 

nates the following additional portions of the record 

and proceedings in this case to be contained in the 
in the Record on Appeal: 
1. Summons. 
2. Appellee’s designation of additional portions 
of Record on Appeal. 
GORDON JOHNSON, 
THELEN, MARRIN, 
JOHNSON & BRIDGES, 
RICHARD DEVERS, 
HART, SPENCER, 
McCULLOCH & ROCKWOOD, 
Attorneys for appellee 
Kaiser Company, Inc. 
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State of Oregon, ae | 
County of Multnomah—ss. 


Due service of the within Appellee’s Designation 
of Additional portions of Record on Appeal is 
hereby accepted at Portland, Oregon, this 26th day 
of March, 1948, by receiving a copy thereof, duly 
certified to as such hy Richard Devers of attorneys 
for Appellee. - 

GREEN, LANDYE & 
PETERSON, 
JAMES LANDYE, . 
Attorney for Appellants. 
HENRY L. HESS, 


United States Attorney, _ 
of Attorneys for Intervenor. 


[Endorsed]: Filed March 26, 1948. [41] 


Service of the foregoing plaintiffs-appellants’ 
designation of record on appeal is hereby aceepted 
this 18th day of March, 1948. 

/s/ RICHARD DEVERS, 
Of Attornevs for a 
Defendants-Respondents. 


HENRY L. HESS, 
U. 8S. Attorney for the ° 
District of Oregon. 


By /s/ EDWARD B. TWINING, 
Of Attorneys for Intervenor. 
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DOCKET ENTRIES 
1946 

Jan. 17—Filed Complaint. 

Jan. 17—Issued summons—to Marshal. 

Jan. 24—Filed summons with return. 

Feb. 14—Filed motion for additional time to plead. 

Feb. 14—Filed and entered order granting addi- 
tional time to answer or otherwise plead. 
Fee. 

Mar. 12—Answer of Defendant. 


1947 

Feb. 4—FWiled plaintiffs’ interrogatories. 

Feb. 14—Filed stipulation for order extending 
time to answer plaintiffs’ interrogatories 
to March 19. 

Feb. 14—Filed and entered order extending time to 

| answer plaintiffs’ interrogatories to March 
19, McC. 

Mar. 15—Entered order setting for pre-trial on 
March 24, 1947 notified, McC. 

Mar. 20—Filed stipulation for order extending to 
April 9, 1947, to answer plaintiffs’ inter- 
rogatories. MeC. 

Mar. 20—Filed and entered order extending to April 
9, 1947, to answer plaintiffs’ interroga- 
tories. McC. 

Mar. 24—Entered record of pre-trial conference. 

Mar. 26—Memorandum following pre-trial filed in 
Civ. 3008 which see. 
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1947 

Apr. 3—Filed stipulation for order to file amended 
complaint. 

Apr. 3—Filed and entered order to file amended 
complaint. McC. 

Apr. 3—Filed Amended Complaint. 

Apr. ~?—Entered order setting for trial on issue of 
habihty on June 3, 1947 notified. MeC. 

Apr. 9—Filed Defendant's objections to Plaintiffs’ 
Interrogatories. 

Apr. 9—Filed stipulation for order allowing to 
May 1, 1947, for defendant to answer or 
plead. 

Apr. 9—Filed and entered order allowing to May 1, 
1947, for defendant to answer or plead. 
McC. 

Apr. 30—Filed stipulation for additional time to 
answer or plead. 

Apr. 30—Filed and entered order allowing defend- 
ant to May 12 to plead. Driver. 

May 12—Filed stipulation for order allowing to 
May 22, 1947, for defendant to answer or 
plead. 

May 12—Filed and entered order allowing to May 
22, 1947, for defendant to answer or plead. 
McC. 

May 15—Entered order resetting for trial on June 
12, 1947, notified. McC. 

May 22—Filed Answer to Amended Complaint. 


June 6—Entered order resetting for trial on June 


241947. McC. 


June 24—Filed stipulation for order allowing de- 


fendant to file amended answer. 
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1947 

June 24—Filed and entered order allowing defend- 
ant to file amended answer. McC. 

June 24—Filed stipulation for order allowing plain- 
tiffs 10 days to file reply. 

June 24—Filed and entered order allowing plaintiff 
10 days to file reply. McC. 

June 24—Tiled amended answer to amended com- 
plaint. 

June 24—Record of trial before court. McC. 

June 25—Record of trial before court. McC. 

June 26—Record of trial before court. McC. 

June 26—Filed bundle of card assignments. 

June 30—Filed trial exhibits 1 to 31 inclusive ex- 
cepting 3. 


July 3—Filed reply to the amended answer. 

July 21—Mailed Judge McCulloch’s certificate with 
copies pleadings to Attv. General. 

July 31—Filed 14 additional card assignments. 

Aug. 19—Filed motion of U. 8. Atty. for leave to 

| intervene, and for order to file pleading 
of U.S. in intervention. 

Sept. 5—(Filed and entered order consolidating 
Civ. 3269 Verberg v. Kaiser Co. and that 
all further entries be made in this Civ. 
3030 case). McC. 

Sept. 8—Entered order allowing intervention of 
United States. McC. 

Sept.10—Filed order allowing intervention of 
United States. McC. 

Sept.10—Filed pleading of United States in inter- 
vention. [43] 
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1947 

Nov. 10—Filed stipulation for amended order con- 
solidating causes Civ. 3399 and 3030. 

Noy. 10—Filed motion for amended order consoli- 
dating causes Civ. 3399 and 3030. 

Nov. 17—Entered order resetting for hearing on 
Noy. 18, 1947, 1:30 p.m., defendant’s Find- 
ings, Conclusions and Mouna to TESS 
McC. : 

Nov. 18—Record of hearng on motion to amend 
Findings of Fact and Conclusions of Law 
and settlement of same; and order con- 
tinuing to further order. 7 

Dec. 26—Filed Transcript of Proceedings June 
24-26/1947. 

Dec. 26—Filed Copy Transcript of Ae, 
June 24-26/1947. 

1948 

Jan. 2—Entered order setting for Jan. 12, 1948, 
2 p.m., for settlement of Findings and 
Conclusions—McC. notices. 

Jan. 12—Record of hearing in settlement of Find- 
ings—argued—reserved. McC. 

Jan. 21—Filed memorandum of decision. McC. 

Jan. 21—Filed and entered Findges of Fact and 
Conelusions of Law. McC. | 

Jan. 21—Filed and entered Judgment dismissing 
action for want of jurisdiction. McC. 

Feb. 16—Filed notice of appeal by plaintiffs. 

Feb. 16—Filed bond for costs on appeal. , 

Feb. 16—Mailed copies notice of appeal to Henry 
L. Hess, and Hart, Spencer, McC. & R. 
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1948 

Mar. 16—Filed stipulation for order allowing ap- 
pellant to and including May 1, 1948, to 
file and docket appeal. 

Mayr. 16—Filed and entered order allowing appel- 
lant to and including May 1, 1948, to file 
and docket appeal. McC. 

Mar. 18—Filed designation of record on appeal. 

Mar. 18—Filed statement of points to rely on 
appeal. 

Mar. 26—Filed appellee’s designation of additional 
portions of record on appeal. 

Mar. 31—Filed and entered order to forward pho- 
tostatic copies of Exhibit 31 to C.C.A. 
McC. [44] 


United States of America, 
District of Oregon—ss. 


CERTIFICATE OF CLERK TO TRANSCRIPT 
OF RECORD 

I, Lowell Mundorff, Clerk of the District Court 
of the United States for the District of Oregon, do 
hereby certify that the foregoing pages numbered 
from 1 to 46 inclusive constitute the transcript of 
record on appeal from a judgment of said court in 
a cause therein numbered Civil 3030, in which C. T. 
Potter is Plaintiff and Appellant, and Kaiser Com- 
pany, Inc., a corporation, is defendant and Ap- 
pellee; that the said transcript has been prepared 
by me in accordance with the designation of con- 
tents of the record on appeal filed by the appellant, 
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and in accordance with the rules of this court; that 
I have compared the foregoing transcript with the 
original record thereof and that it is a full, true 
and correct transcript of the record and proceed- 
ings had in said court in said cause, in accordance 
with the said designation as the same appears of 
record and on file in my office and in my custody. 


I further certify that I have enclosed under sep- 
arate cover a duplicate transcript of the testimony 
of June 24-26, 1947, taken and filed in this office in 
this cause, together with photostat copy of exhibit 
No. 31 filed in this cause. 


I further certify that the cost of comparing and 
certifying the within transcript is $32.00, and the 
cost of filing notice of appeal is $5.00, making a 
total of $37.00, and that the same has been paid by 
the said appellant. 


In Testimony Whereof I have hereunto set my 
hand and affixed the seal of said court mi Portland, 
in said District, this 31st dav of March, 1948. 


[Seal] LOWELL MUNDORFF, 
Clerk. 
By /s/ F. L. BUCK, 
Chief Deputy. [46] 


56 C. T. Potter, et al. vs. 
In the District Court of the United States 
for the District of Oregon 
Before: Honorable Claude MeColloch, 
Judge. 


Civil No. 3030 
GC. T. POTTER, 


Plait 
VS. 
KAISER COMPANY, INC., a corporation, 
Defendant. 


Portland, Oregon, June 24, 1947 


Appearances : 

Mr. James Landye (Green & Landye), of Attor- 
neys for Plaintiff. 

Mr. Richard Devers (Hart, Spencer, McCulloch 
& Rockwood) and Mr. Gordon Johnson (Thelen, 
Marrin, Johnson & Bridges) of Attorneys for 
Defendant. 

Mr. Henry L. Hess, United States Attorney. 


TRANSCRIPT OF PROCEEDINGS 


¥ *¥ % % * * % 
Plaintiff’s Testimony 
COLLYER T. POTTER 
one of the plaintiffs herein, was thereupon produced 


as a witness and, being first duly sworn, was ex- 
amined and testified as follows: 


Direct Examination 
By Mr. Landye: 


@. Your name is Collyer T. Potter? 
A. Yes. 
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(Testimony of Collyer T. Potter.) 

Q. You are a plaintiff in this case, is that 
eorrect ? A. Yes. 

Q. Where do vou live? 

A. 2945 North Willamette Boulevard. 

Q. How long have you lived there? 

A. IL have lived at that particular address about 
SIX years now. 

Q. Have vou lived in Oregon most of vour life? 

A. Yes, I have. 

Q. When did you first go to work, if you recall, 
for the Kaiser Company, Inc., at Swan Island, if 
you remember ? 

A. I believe it was May 5. 1942. 

Q. What was your job? A. Guard. 

Q. Asa guard? A. Yes. 

Q. Then when did you leave that employment, 
Mr. Potter? 

A. I think it was March, 1945, I believe [128*] 

Q. March of 1945? A. Yes. 

Q. What was vour rank. whatever you want to 
eall it, when you first went to work there? 

A. Well, I suppose it would be comparable to 
a private in the Army. 

Q. You were just an ordinary guard, is that 
eorrect ? 

A. Yes, that is right, just an ordinary guard. 

Q. Then, later on, were vou promoted ? 

A. Sergeant. 

Q. Then, later on, you became a lieutenant, is 
{HAuecOrreqir “A. That iwerigar. 


* Page numbering appearing at top of page of Reporter’s certified 
Transcript of Recorc 
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(Testimony of Collyer T. Potter.) 

Q. In this case, to make the record clear, you 
are not claiming any overtime compensation from 
the time you were a lieutenant, is that correct? 

A. ‘That is right. 

@. That is the time you were second in com- 
mand? AP Vihateis agin: 

Q. Down at the Swan Island Yard, where is the 
erardhouse, the place that they assemble, where the 
guards assemble? 

A. Iwould say it is down about a half mile from 
the entrance to the yard on what we call the out- 
fitting basin. It would be on the east side of Swan 
Island proper. 

Q. Tell the Court, what time did you report for 
work ? 

Mr. Johnson: Just a minute. I want to object 
to that on [129] the ground it calls for an opinion. 

Myr. Landye: I withdraw the question. 

@. Tell us in just a few of your own words what 
you would do, what time you would get there, when 
you went on shift and so forth? 

A. What time? 

@. Yes. What time and just exactly what you 
would do? 

A. From the time we arrived at the guardhouse? 

@. Yes. What would you do? 

A. We were required to put on our uniforms 
and get ready for rol] call. 

Q. What time would roll call be? 

A. Usually a half hour before we went on duty. 
We had to be there a half hour before we went on 
duty. 
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Q. What did you do at roll eall? 

A. Well, we had inspection and reading of or- 
ders and assignment of the men to the various posts 
in the yard, and instructions to the guards. 

Q. Instructions to the guards? 

A. That is right. 

Q. How long would that take? 

A. I would say it would probably average about 
ten minutes. 

Q. About ten minutes? A. Yes. 

Q. Then, what happened after that? 

A. After that, the men were to march to various 
posts in the [130] yard. 

Q. When vou say ‘‘march,’’ did you walk or go 
down in formation? 

A. No, we walked, very definitely walked there. 

Q. Did you march? Go in military formation, 
in squads or whatever vou call it? 

eee that is right. 

Q. Then what happened? 

A. Then the men would be assigned to various 


posts in the vard. 

Q. You arrived at vour posts, then, a half hour 
later, is that correct? A half hour from the time 
vou first had vour roll call? 

A. Well, yes, it would depend on the distance 
it is from the guardhouse. It might approximate a 
half hour. 

The Court: Maybe he meant he had to be there 
a half hour before roll call. A half hour before 
what? He has not made that clear. He said he was 
required to be there a half hour before what? 
Refore what? 
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Q. (By Mr. Landye): You say were were re- 
quired to be there a half hour—you were required 
to be there for roll call a half hour before 

The Court: No. He said he was required to be 
there a half hour before what? 

A. Before roll eall. 

The Court: Take your time. 

Q. (By Mr. Landye): Let us go back a minute. 
Let us take a shift. Suppose you had to actually 
start guarding a particular ship at 4:30, we will 
say, in the afternoon. A. Yes. 

@. What time did you have to be in the guard- 
house for roll call? 


Mr. Johnson: Just a minute. I want to object 
to that question on the ground that there is no 
question of a hypothesis involved at all. Let us 
find out what shift this witness was working on 
and when he came and then we will know what the 
facts are. 

Mr. Imndye: All right. 

Q. What time, for instance, did your shift start? 

A. Well, for instance, if we were required to 
go on duty at 4:30—— 

Oeics A. 

Mr. Johnson: Just a minute. I want to object 
to this on the ground it is not responsive. He is not 


we would be 


being asked a hypothetical question but a factual 
question. 
The Court: Go ahead. 


Kaiser Co., Inc., et al. 61 


(Testimony of Collyer T. Potter.) 

Q. (By Mr. Landye): Go ahead. 

A. Our hours were different. Assuming we had 
to go on duty at 4:30, well 

The Court: We just want to get the facts. 

A. we were required to be there at 4:00 
o’clock. 

The Court: What would the name of that shift 
be, beginning at 4:30? [132] 

Q. (By Mr. Landye): Would that be the swing 
shift ? A. That would be the swing shift. 

The Court: Assuming that the swing shift began 
at 4:30, what time would you have to be at the guard- 
house ? A. 4:00 o’clock. 

Q. (By Mr. Landye): Then, at 4:00 o’clock is 
when they started the roll call, is that correct? 

eee Livat is richt. 

Q. Would it be between 4:00 and 4:30 you were 
talking about that you would have roll eall, inspec- 
tion, assignment to shifts and march to your posts, 1s 
that correct ? A. That is right. 

Q. That would take up the half hour? 

A. Yes. 

Q. That guardhouse, where you have to have roll 
eall, is that located on the Kaiser premises ? 

A. Yes. 

Q. At Swan Island? A. Yes. 

Q. You were a lieutenant of the guards, is that 
correct ? A SS. 

Q. I want to ask vou, Mr. Potter, if vou have 
ever discharged a man for not reporting a half hour 
before he actually had to be at his post, or recom- 
mended his discharge? 
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A. Well, yes. What we lieutenants did there 
was, usually speaking, [133] to refer it to the chief. 
As a general rule, he supported our decision and if 
we recommended a man be discharged for some dere- 
liction in duty or failure to report, for instance, he 
would usually sustain it and he was discharged. 

Q. Where you have so recommended as a lieuten- 
ant, was a single man discharged for not being there 
at 4:00 o’clock 

A. Very definitely, yes. 

@. ——for roll call? 

A. That is right. 

Q. In connection with that, was there a series of 
instructions that were sent out and given to the vari- 
ous guards, while you were working down there? 

A. That is right. 

Mr. Landye: May I have this folder marked for 
identification ? 


(Folder containing instructions to guards 
thereupon marked Plaintiff’s Identification 
No. 31.) 


Q. Showing you Plaintiff’s Identification 31, I 
will ask you what that is, sir? 


The Court: Tell me what it is. You know what 
it ls. 


A. We got numerous 

The Court: You just tell me. 

Mr. Landye: Contained in Plaintiff’s [dentitica- 
tion No. 31 are numerous bulletins, one of which is 
issued by Mr. Utley, Chief of the Guards, dated 
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March 11, 1945, sent to three lieutenants and vari- 
ous sergeants, giving certain instructions concerning 
guards’ behavior. 

Beginning on the next page is Part 1 of General 
Instructions, and that continues for quite a number 
of pages, and the point particularly L wish to draw 
the Court’s attention to is that language under 4, 
“‘Deportment,’’ which states: ‘*All members should 
be prepared to stand roll call thirty minutes prior 
to relieving the shift on duty. They shall report at 
Guard Headquarters before going on duty and at 
the expiration of their tour of duty. Each member 
will see that a complete and detailed report 1s sub- 
mitted as to all activities occurring during that 
period.” 

They were required by this rule to be there thirty 
minutes early for roll call before they actually took 
up their posts. 

The Court: What did they do at the end of the 
shift ? 

Mr. Landye: Then, at the end of the shifts, it 
says here that they were to sit down and make out 
various reports as to all activities. The time that 
we are talking about, that is in controversy here, is 
this half hour’s time—— 

The Court: Before? 

Mr. Landye: Yes, a half hour before. 

The Court: You do not have—you do not think 
you have any claim at the end of the shift? 

Mr. Landye: I think perhaps there is a claim, 
but we are Jimiting the showing to merely for thirty 
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minutes before actually [135] going to work, or to 
the thirty minutes for roll call. They were required 
to be there or be fired. 

Q. There is also attached to that a letter or 
bulletin, later on in this file, dated March 24, 1944, 
in which Captain Utley again sends out certain in- 
structions and he says, on page 4: ‘‘ Beginning next 
Monday, if I see a man in roll call without his Sam 
Brown belt (those that have them); without full 
uniform, or who is not cleanly shaven, I am going 
to send that man home to clean up or to put on the 
rest of his uniform. There will be frequent inspec- 
tions at roll call. They will not be announeed.’’ 
Then he tells of the various things he is going to 
come down to do. 

The Court: That all seems proper enough, what 
you have read there. 

Mr. Landye: If we are paid for it, it is proper 
enough. It is this half hour we are talking about and 
objecting to. 

The Court: Do you want to develop the facts 
about the uniforms a little? Whom did they be- 
long to? 

Q. (By Mr. Landye): Who owned the uni- 
form? 

A. The uniforms belonged to the Kaiser 
Company. 

@. Were they kept there or were they kept by 
the individual ? 

A. Some wore them home, and I believe most of 
them left them there at the guardhouse in lockers 
that they provided for that purpose. 
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Q. Let me ask you this question: At 4:00 o’clock, 
when you [136] reported for roll call, were you re- 
quired to be in uniform at that time? A. Yes. 

Q. If there was any changing from eivilian to 
your guard clothes, that was done prior to 4:00 
o’clock ? A. That issment, 

Mr. Landye: At this time, your Honor, I would 
like to offer Exhibit No. 31, for identification, in 
evidence. 

Mr. Johnson: Do I understand that this testi- 
mony is being offered at this time in connection 
with the inquiry as to whether or not the claims 
here involved are subject to the Portal-to-Portal 
Act of 1947? 

Mr. Landye: Yes, and it also goes in for several 
reasons, not only jurisdiction, the jurisdictional 
question, but also the question that they were actu- 
ally required to be there. 

Mr. Johnson: I might say this, your Honor: My 
only point is that I understocd from the notices that 
we had with respect to this particular proceeding 
that the matter was set for trial on the coverage 
issue and then that it developed vesterday, by reason 
of the Portal-to-Portal Act, the Court felt that some 
inquiry should be made into the jurisdictional 
question. 

I take it, in view of the fact that the case was set 
for trial on the coverage issue, we are not trying now 
the merits and details of the claims, but this is of- 
fered at this time on the Jurisdictional point, is that 
right? [1387] 
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Mr. Landye: Yes, and for any other purpose 
that might come in later. 

Mr. Johnson: I am not clear on that point. I 
did not want to go into a trial on the merits at this 
time. It was my understanding 

Mr. Landye: I understood what the Court 
wanted was more information; that, as our case 
would be somewhat different than I think a Portal- 
to-Portal case would be, the Court wanted before it, 
some place in these proceedings, information as to 
what these men actually did, what their claim is. 

The Court: We are trying the whole case. 

Mr. Johnson: If your Honor please, my under- 
standing of the notice sent out by the Clerk’s office 
was that the Potter case was set for trial on the 
coverage issue. 

The Court: Liability. 

Mr. Johnson: I thought it was with respect to 
the Adams ease that the notice on lability came out. 
Jn fact, if L remember correctly, the memorandum 
issued by your Honor, following the pre-trial of 
Mareh 26th, 1947, concludes ‘‘These cases will pro- 
ceed to trial on the issue of coverage.’’ That is the 
way my copy reads. I think that is correct. 

My point is, that was the issue that I understood 
we were going to try at this time, except as to the 
additional issue which arose yesterday that, since 
Mr. Landye claims that these cases are not covered 
by the Portal-to-Portal Act, he would make [138] 
some showing today on the jurisdictional issue so 
that your Honor could determine whether or not 
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you could go to the coverage issue, as far as the 
merits of the claims are concerned. I, therefore, am 
not prepared. I do not have the witnesses available. 

The Court: By ‘‘merits,’’ you mean a factual 
statement like vou have just been making ? 

Mr. Johnson: Yes. 

The Court: That they had to be there at a cer- 
tain time, and something about these clothes 

Mr. Johnson: Yes. I would want to eall a wit- 
ness to rebut this testimony when we get to that 
point, but my understanding now is we are acting 
on the jurisdictional problem and, therefore, the 
burden is on the plaintiff. 

The Court: Let me put it this way: I think I 
understand you. I won’t force any issue that you 
are not prepared on for final determination. This 
case may end short of it. 

Mr. Johnson: That is my point. 

Mr. Landve: I move to have Identification No. 
31 received in evidence. Do you object to it? 

Mr. Johnson: Yes. I will place a general objec- 
tion on the ground that it is mcompetent, irrelevant 
and immaterial; that no proper foundation has been 
laid for the introduction of the document. 

Mr. Landye: If necessary, [ can put one of your 
men on the [139] stand to lay the foundation for it 
or I can put the actual man on the stand who got 
it out, if that is what you want, and prove, if you 
want me to do that, that this bulletin was issued to 
all gnards. You have got a copy of it. 
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Mr. Johnson: I just got one about fifteen min- 
utes ago. As a matter of fact, I will admit that it 
was issued but whether it was issued to all guards 
or not I don’t know. 

Mr. Landye: Let me ask the witness a question. 

Q. Referring to Plaintiff’s Identification No. 31, 
and particularly referring to the part entitled ‘‘Gen- 
eral Instructions,’’ was that issued and given to all 
of the various guards that went to work there? 

A. Yes. 

Q. At Swan Island? A. Yes. 

Mr. Johnson: Wait a minute. I am going to ob- 
ject to that on the ground that no proper foundation 
has been laid to show that this witness would have 
any knowledge with respect to all guards. 

The Court: Was it issued to him? 

Q. (By Mr. Landye): Was it issued to you? 

A. Yes, it was. 

Q. You were a lieutenant, weren’t you? 

A. Yes. 

Q. Was it issued to everybody under your direct 
command ? A. Yes. 

Mr. Johnson: Just a minute. I object to that on 
the ground that no proper foundation has been laid. 

The Court: Was it issued to him when he was a 
guard ? 

Q. (By Mr. Landye): Was it issued to you 
when you were a guard? A. Yes. 

Q. Who is Mr. Austin E. Utley? 

A. Chief of Guards. 
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Mr. Landve: I will show you, Mr. Johnson, the 
other portions of this exhibit. Here is Mr. Utley’s 
signature. T will ask you whether vou admit it was 
sent out to all the people indicated there? 

Mr. Johnson: Yes. I will agree that this docu- 
ment indicates that it was issued by Captain Utley 
to certain persons to whom it is addressed. I refer 
to the memorandum of March 11, 1944, and the 
memorandum of Mareh 24, 1944. 

Mr. Landye: And the same thing with reference 
to General Instructions ? 

Mr. Johnson: Yes. JI will admit, also, that Cap- 
tain Utley was the Chief of the Guards at the Swan 
Island Yard on the date shown on these two docu- 
ments, namely March 11, 1944, and March 24, 1944. 

Mr. Landve: I think that is all. I will move to 
admit it in evidence. 

Mr. Johnson: I wish to object to its admission, 
generally, [141] with respect to any persons other 
than those to whom it is addressed with the excep- 
tion of the one he testified to. I believe one of these 
documents was given to him when he came to work. 

Mr. Landye: That was the general instructions. 

Mr. Johnson: Yes. 

Mr. Landve: Correct. 

The Court: Admitted. 


(Pamphlet containing Instructions to 
Guards, ete., thereupon received in evidence 
and marked Plaintiff’s Exhibit No. 31.) 
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* * ac ¥ * ¥ * 

I have noticed a great deal of laxity or mis- 
understanding on the part of some of the guards. 
It seems that they do not realize that they are on 
duty any time they are around the yard. Regard- 
less of whether it is their day off; whether coming 
off shift or going on shift. They should be instructed 
that at the scene of any disorder or disturbance such 
as occured at the cafeteria like last night and other 
times in the past. It is any officer’s duty to assist 
those on duty at such a time. Please see that your 
men are instructed accordingly and those who fail 
to comply with this instruction, have them turn 
their equipment in at once. 

* * a ~ * * % 
Part !. General Instructions. 
1. General Outline of Department 

* * ¥ 

Guards should always remember that in the exe- 
cution of their duties, they act not for themselves, 
but for the Company. * * * 

3. Reasons for Dismissal. 

1. Drinking before coming on duty or while on 
duty, being under the influence of liquor while on 
duty in uniform at any time. 

* * ¥ ¥ * ¥ * 
4. Deportment. 

All members should be prepared to stand roll call 
thirty minutes prior to relieving the shift on duty. 
They shall report at Guard Headquarters before 
going on duty and at the expiration of their tour 
of duty. Each member will see that a complete and 
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detailed report is submitted as to all activities oc- 
curing during that period. 
Lieutenants’ Duties. 

The Lieutenant shall have, in the absence of the 

Chief Guard, supervision over all members of the 
guard and shall see that such guards are detailed 
to their respective beats, and that such beats are 
properly patrolled. In the absence of the Chief of 
Guards, the Lieutenants will be responsible for the 
efficient conduct of the unit. The Lieutenant will 
inspect the members of the unit prior to going on 
duty and inspect the unit at frequent intervals 
during his tour of duty, rendering a written report 
of his activities at the conclusion of his tour of 
duty. He will cause his patrol to assemble in time 
for roll call before each shift change, making neces- 
sary reports of all absentees and shall conduct him- 
self in accordance with all rules and regulations 
pertaining to the Guard Department. 
General: It is quite noticeable that we have some 
members in our department who seem to be inter- 
ested only in pay days or getting time. They report 
for roll call; thev are assigned to their posts, and 
then just idle the time away until the final whistle. 
x * % 

Beginning next Monday. if I see a man in rol] 
eall without his Sam Brown belt (those that have 
them); without full uniform, or who is not cleanly 
shaven, I am going to send that man home to clean 
up or to put on the rest of his uniform. There will 
be frequent inspections at rol] call. They will not 
be announced. * * * 
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Q. (By Mr. Landye): Referring now to the 
time before you were a lieutenant, what did you do 
or, tell us specifically, when you were doing this 
guarding, did you guard ships or facilities or what 
did you do when you were guarding? What was 
your job, your particular job? 

A. Well, when you act as an ordinary guard? 

Q. Yes. 

A. Well, being posted on some particular spot, 
it was your business to look out for fires and sabo- 
tage and various things that might happen there 
that would be detrimental to the carrying on of the 
work ? 

Q. Do the Instructions to the Guards which were 
issued to everybody generally, or in more detail, 
rather, enumerate the types of work you were to do? 

A. Yes. [142] 
~' Mr. Johnson: I believe I want to object to that 
as a conclusion. He is well able to state what he did. 

The Court: The answer may stand. 

@ (By Mr. Landye): I am not quite clear 
about this guardhouse. How large a room was that? 

A. I really don’t know what the actual dimen- 
sions was in feet, but I would sav it would be about, 
over-all, about 30 by 30. 

Q. How many guards would they put in the 
place at one time? 

A. Well, they couldn’t get them all in there in 
the squad voom at one time. On my particular shift 
we had at one time 117 men, and we could not get 
all these men in the squad room—that is where we 


Kaiser Co., Inc., et al. 73 


(Testimony of Collyer T. Potter.) 

ealled the roll—so some of them were lined up on 
the outside. There just wasn’t room enough for 
them all to get into the squad room. 

Q. Now, when you were a Jieutenant and the 
men had lined up for roll cali—— BS SUES. 

c at 4:00 o'clock, or a half hour before you 
went to your regular posts, did you give them orders 
at that time or did the captain give orders at that 
time to the men? 


A. Well, presumably a lieutenant was respon- 
sible for the activities on that particular shift, and 
it was his business to issue orders, of course, under 
general instruction of the Chief. 

Q. Let us take it the other way around. When 
you were a guard, before you were a lieutenant,— 
better take it the other way [143] around—between 
4:00 and 4:30, before you actually got to your post, 
were you given orders by the various people over 
you, before you actually went on post, between 4:00 
and 4:30? 

A. No, I wouldn’t say that [ was given orders 
at that particular time. 

Q. You had roll call? 

A. Had roll call and then after roll call orders 
were given. 

Q. That is what I mean. That would be between 
4:00 and 4:30? A. That is right, yes. 

Q. What did they do?) When you say they had 
inspection, did they actually have inspection 2 

A. We tried to see to it if their uniforms were 
clean and that they were properly cleaned up gen- 
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erally, not come down with a crop of whiskers—to 
see that they were presentable. 

Q. The senior officer or lHeutenant or sergeant 
would be inspecting ? A, That is vigke 

Q. Would he line you up? 

A. Yes, line up. You line up for roll call. 

Q. Then what did the officer do? Did he call 
out your names? A. Call out the names, yes. 

Q. Find out if you were present? 

A. That is night. 

Q. Then, would he go down the line and look 
over the uniforms? 

A. He might not have done that all the time. 
He could probably [144] give them all a going-over 
without taking each individual man. If they were 
not presentable, it would show up, some way or 
other if he got on his toes. It was a pretty hard 
matter, when they were as thick as they were in 
that squad room, to go around among them and see 
just exactly how they were dressed. 

Q. It was at that point, between 4:00 and 4:30, 
when assignments were made to various posts ? 

A. That is right. 

Q. Who made those assignments? 

A. The sergeant, wnder direction of the lieu- 
tenant. 

Q. What did he do? Tell the various people to 
go to various posts? A. That is right. 

@. Then, what happened after that? 

A. Well, they would do whatever they were in- 
structed to do on that particulary post. Each post 
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did not just exactly have the same set of orders. 
There were different things to be done. 

Q. All the time you really are claiming for— 
that is before you became a heutenant — you per- 
formed all that work right in the main shipyard, 
is that correct ? 

A. Before I became a heutenant? Yes, that is 
TISiit. 

Q. ‘That was all in the main shipyard ? 

A. That is right. 

@. Around the ships? A. Yes. [145] 

The Court: What was the distance from the 
euardhouse ? 

Q. (By Mx. Landye): What would be the dis- 
tance from the guard house to the various posts 
that the men had to go to? 

A. Well, there was one post immediately outside 
of the guardhouse. All around down to the out- 
fitting basin, clear around the yard. 

The Court: <A mile? 

A. Yes, I would say a mile all the way around. 

Q. (By Mr. Landye): In other words, the posts 
would vary from a hundred feet or so to a mile? 

A. A mile might be stretching it a little bit. 

The Court: Outin the weather? It was outside? 

A. Oh, yes, all outside. 

Q. (By Mr. Landye): If you would come in at 
4:00 o’clock, you would get off, I suppose, at 12:00. 
After you completed vour shift, how long would it 
take to make out these reports? 


A. Well, I would say on an average 
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Mr. Johnson: I want to object to that question 
on the ground it is incompetent, irrelevant and im- 
material. Mr. Landye has stated that the claims 
are confined to a half hour before the shift. 

Mr. Landye: Thatis right. Is this Mr. Potter’s 
record? We did not go into it, but I would like the 
record to show that he went to work there May 2, 
1942, at a rate of 87 cents an hour; and tiie¢umem 
8/9—— [146] 

Mr. Johnson: August 9th. 

Mr. Landye: August 9, 1942, he was raised to 
$1.03 an hour. On January 3, 1948, $1.10 an hour, 

Mr. Johnson: As guard sergeant. 

- Mr. Landye: Then, on February 28, 1943, he 
became a guard lieutenant at so much a week, I 
think it was, and his claim cuts off there. 

Mr. Johnson: His claim runs from May 2, 1942, 
to February 28, 1943, when he became a lieutenant? 

Mr. Landye: ‘That is correct. That is all. 


Cross-Examination 
By My. Johnson: 

Q. In the period, Mr. Potter, from May 2, 1942, 
to February 28, 1943, while vou worked as a guard 
or a guard sergeant on an hourly basis, how often 
were you paid your wages by the defendant Kaiser 
Company, Ine. ? A. Once a week. 

Q. You were paid regularly week by week, is 
that correct ? AS Thats wight 

Q. I take it, then, in this period of some eight 
or ten months—some nine or ten months—you re- 
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ceived a pay check regularly, week after week, from 
the defendant, is that right? A. ‘That is right. 

Q. You accepted and cashed each of those checks 
and received the money represented thereby? [147] 

A. Yes. 

Q. During that period, May 2, 1942, to Febru- 
ary 28, 1948, you worked on an hourly wage rate, 
didn’t vou? A. That 1s teh. 

Q. And you knew, did you not, that in computing 
the amount due you in these weekly checks you were 
getting, you were being paid for eight hours a day ? 

A. That is right. 

Q. You knew, did you not, that.if you worked 
a work week of six 8-hour shifts that you would 
be paid at the hourly rate applicable to your ease 
for forty hours at straight time and for eight hours 
at time and a half, is that right? 

A. That is right. 

Q. You knew during this period, did you not, 
that Kaiser Company, Inc., was not meluding in 
the time it was paying you for this half hour you 
have told us about that vou were required to report 
in advance ? A. Yes, 

Q. In advance of your arrival at vour post of 
Cnty . 

Mr. Landye: Object to the question, your Honor. 
It is immaterial whether he did know it or whether 
he did not know it. There isn’t any such a thing 
as accord and satisfaction in a wage and hour ease. 
Even if he did know it, it didn’t make any differ- 
ence. It didn’t make any difference whether he 
knew it or whether he didn’t. [148] 
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Mr. Johnson: If your Honor please, I am not 
directing my line of inquiry to that point at all. My 
line of inquiry is directed to the question as to 
whether or not the amount now being sued for here 
was in full payment within the meaning of the 
Portal-to-Portal Act. The question as to what the 
plaintiff knew about it is highly material, your 
Honor, in deciding the question of jurisdiction 
under the Portal-to-Portal Act. 

Mr. Landye: JI claim the Portal-to-Portal Act is 
unconstitutional. 

Mr. Johnson: I assume we will get to that in 
due time, but we can only go one step at a time. 

Mr. Landye: It is your step, not mine. 

Q. (By Mr. Johnson): You knew when you 
received these weekly pay checks that Kaiser Com- 
pany, Ine., was not including in the time basis on 
which it paid you the amount due the half hour 
period that you say you were required to report to 
the guardhouse in advance of your going on your 
post duty, isn’t that right? A. That is right. 

Q. When did you first make demand on Kaiser 
Company, Inc., that it pay you for that half hour 
that you say you spent at the guardhouse before 
you went to your post of duty? 

A. I don’t remember what the dates are there; 
the time we instituted this lawsuit, whatever date 
that. is. 

Mr. Landye: I think it is the first part of Jan- 
uary, 1946. 
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Q. (By Mr. Johnson): If I were to tell you, 
Mr. Potter, that this [149] lawsuit that we are now 
trying was instituted by the filing of a complaint 
with the Clerk of this Court on January 17,:1946, 
would you say that is the first date on which you 
made demand on Kaiser Company, Inc., for this 
amount ? A. I would say that is about correct. 

Q. Asa matter of fact, it was considerably after 
March 4, 1945, the date on which your employment 
at the Swan Island Yard ceased, isn’t that right? 

A. That is right. 

Mr. Landye: Can’t we agree that, long prior to 
the filing of the suit, in a conversation between your 
office and my office concerning this case, you were 
informed Mr. Potter complained to me some months 
before that? And can’t we agree we did not file 
the suit for three or four months after our con- 
versation ? 

Mr. Johnson: Let us put it this way—— 

Mr. Landyve: I mean, to be fair with the witness. 

Mr. Johnson: The discussion between you and 
me did not commence until some three or four 
months before the suit was filed. | 

Mr. Landye: That is true. 

Mr. Johnson: Which would be some time 
previous. 

Mr. Landye: Oh, yes. 

Q. (By Mr. Johnson): As I wnderstand the 
amended complaint in this case, you are the assignee 
of all of the plaintiffs named on Exhibit A of the 
amended complaint, is that right? [150] 

A. That is right. 
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@. When did you start taking assignments from 
the plaintiffs in this case? 

A. I really don’t remember the exact date. It 
Was some time about the time we started the suit 


there. 
Q. Then it was some time after your employment 
at the yard ceased, wasn’t it? A. Oh, yes. 


Q. Isn’t it a fact, Mr. Potter, that you started 
activities—let me put it this way: Isn’t it a fact 
that you first got the idea that you were entitled 
to be paid for this half hour a day reporting time 
when you heard, some time after your employment 
ceased on March 4, 1945, that a court somewhere 
had decided that under the Fair Labor Standards 
Act this reporting time had to be included in the 
computation of work time ? 

A. Well, there were rumblings of that even be- 
fore I left there in the guard department, but I 
never paid no particular attention to it until some 
time after I had left and a great number of the 
guards asked me what I knew about it. 

Q. Fix that time, if you will, please, when you 
first heard these rumblings that you were entitled 
to be paid for this reporting time? 

A. Well, I should say 

Q. With respect to the date on which your serv- 
ices terminated, March 4, 1945? [151] 

A. I would say at some time along in December, 
1944. 

@. December of 1944? A. Yes. 
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Q. Is it not a fact that about that time you heard, 
somewhere along the line, that a court down in Los 
Angeles had determined the guards emploved by 
the Consolidated Steel Company of Los Angeles 
were entitled to pay for their reporting time? 

A. No, it is hot. IT nhexemieard that. 

Q. Did you ever hear of that case? 

A. Never heard of it. 

Q. What did you hear about this matter? 

Mr. Landeye: Just a minute. What difference 
does it make where he heard it? He heard it some- 
where along the line, apparently, but what differ- 
ence does it make how he heard about it? Not 
that we have any particular objection, but why pro- 
long this case ? 

Mr. Johnson: I submit, your Honor, if Mr. Lan- 
dye claims that this is one of the cases which is not 
covered by the Portal-to-Portal Act, I am entitled 
to go into the question, in the light of the findings 
and the policy set out in Section 1 of the Portal- 
to-Portal Act with respect to windfall payments and 
an industry bemeg liable for payments which em- 
ployees theretofore had not expected to receive. I 
think I am entitled to develop the facts to show 
that this case falls identically and explicitedly 
within the findings of Congress, as a result of which 
they passed this [152] Act. 

Mr. Landye: What difference does it make? The 
rumblings started in Kaiser Company along about 
March 3rd, I believe. or the first part of 1945, some- 
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where during that time, that the Kaiser Company 
people got a report or heard rumblings about re- 
porting time. 

Mr. Johnson: That is not his testimony. He 


says 

Mr. Landye: You are the one who started it. 

Mr. Johnson: He said he heard about in De- 
eember, 1944. 

The Court: We won’t be able to finish tonight. 
I would like you to be here at 9:30 in the morning. 


(Adjournment at 4:55 o’clock p.m.) [153] 


Court reconvened at 9:30 o’clock A.M., 
June 26, 1947 


COLLYER T. POTTER 
plaintiff, having been previously duly sworn, re- 
sumed the stand and further testified as follows: 


Cross-Examination 
(Continued ) 
By Mr. Johnson: 


Q. Mr. Potter, when you entered the employ of 
Kaiser Company, Inc., at its Swan Island Yard, as 
a guard, on May 2, 1942, did you sign a contract, a 
written contract of employment ? A. No. 

Q. When you entered the employ of Kaiser 
Company, Inc., as a guard on May 2, 1942, did any 
representative of the defendant tell you that you 
would be paid for the time that you spent in re- 
porting prior to going on your shift? A. No. 
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Q. Asa matter of fact, no representative of the 
defendant ever told you that, isn’t that correct ? 

A. What isemein 

Q. And it is true, is it not, that at no time dur- 
ing your period of employment from May 2, 1942, 
through February, 1943, did you ever have a written 
contract of employment? A. No. 

Q@. It is true, is it not, that, as far as you know, 
from May 2, 1942, to March 1, 1945, Kaiser Com- 
pany, Inc., never paid any [154] guard employed 
by it for the time required to report in advance of 
going to post of duty? A. ‘Uhatbis rreht. 

Mr. Landye: What is that last date, March 1, 
19452 

Mr. Johnson: Yes. 

@. In other words, no such payment was ever 
made ? A. No. 

Q. I take it, then, so far as you are aware, in 
the period from May 2, 1942, to March 1, 1945, there 
was never in effect at the Swan Island Yard of 
Kaiser Company, Inc., any custom or practice under 
which this reporting time was paid for? 

A. Not that I know of, no. I don’t believe so. 

Q. So far as you are aware, you had no written 
or non-written contract with Kaiser Company, Inc., 
under the terms of which such time was to be con- 
sidered in computing wages ? A. That iseriglt. 

Q. You had no such contract? 

A. I had no such conteger. 

Q. As I understand it, Mr. Potter, you are the 
assignee of all of the guards who are suing for back 
wages in this case? A. Shesweu:, 
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Q. It is correct, is it not, that you did not start 
obtaining those assignments of claims until after 
your employmnt terminated on March 4, 1949. 

A. That is right. [155] 

Q. About when did you start obtaining the 
assignment ? 

Mr. Landve: Objected to, whether he went 
around 


well, why don’t you tell him how you hap- 
pened to obtain them ? 

Q. (By Mr. Johnson): How did it happen you 
started obtaining assignments of claims for addi- 
tional compensation under the Fair Labor Stand- 
ards Act against Kaiser Company, Inc., Swan 
Island Yard? 

A. A number of men came to my office and asked 
me what [ knew about this, about this claim for 
overtime. 

Q. Yes. 

A. And, as a matter of facet, | didn’t know very 
much about it. I didn’t pay very much attention 
to that but so many kept coming in that I investi- 
gated and found that it was a legitimate claim under 
the Fair Labor Standards Act. 

Q. Now, you say you investigated. Tell us what 
you did. 

A. I went to the Bureau and got a copy of the 
law. 

Q. Pardon me? 

A. {went to the Bureau of the—the Fair Labor 
Standards Act Bureau. 
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Q. You mean the Wage and Hour Division of 
the Department of Labor? 6 Vat is right. 

Q. Whom did you see there? 

A. I don’t remember his name. I saw the man 
in charge there. I don’t remember his name. [156] 

Q. Did he tell you that in his opinion, because 
of certain decisions of the courts he thought you 
had a claim against the defendant? A. He did. 

Q. Did he ask you whether or not you had ever 
made a demand on the company to pay you the 
wages, while vou were working for it? AL? aXo. 

Q. Did he ask vou whether the company had 
ever agreed to pay you such wages? Ay No. 

@. He just told vou he thought vou had a claim, 
is that right? A. Unisissrieinnt: 

Q. About when did that happen, Mr. Potter? 

A. Well, 1 would say that was three or four 
months after the termination of my employment. 

Q. That would be around June or July, 19-5, 

mo! should say around there. 

Q@. What did you do after vou got this advice 
from this Government official that he thought vou 
had a claim? 

A. I talked with the men as they came in, for 
some little time, about it, and they importuned me 
to take some action for them. 

Q. You told them of this conversation you had 
with this Government official ? 

A, That is right. I told them of this conversa- 
tion I had, so then I hegan to take their names and 
addvesses and I contacted [157] the firm of Green 
& Landye to represent us. 
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Q. I take it at that time you decided you would 
all get together and file a lawsuit? 

Pee liar is Tiglit, 

Q. And see if vou would get the money, is that 
right? A. That is right. 

Q. Did you know the various persons who are 
named as plaintiffs with you in this case while you 
were working as a sergeant—withdraw that—as a 
lieutenant at the Swan Island Yard? 

A. Yes, I know personally nearly all of them. 

Q.. I take it you never told any of them that the 
company would pay them for this reporting time— 
I mean, while you were working as a lieutenant for 
that company, you never told any of these plaintiffs 
that they would be paid for reporting time, did you? 

A. No, I didn't. | 

@. As far as you know, they were never paid 
for that time, were they? A. That is Tiel 

Mr. Landyve: Why go over that? That is why we 
are suing here. We agree we were not paid for that 
half hour. That is why we are here in this court now. 

Mr. Johnson: I am simply trying to establish 
facts with reference to the jurisdictional question. 
I take it, Mr. Landye, that there is no claim by the 
plaintiffs that at any time during [158] their em- 
ployment at the Swan Island Yard of Kaiser 
Company, Inc., was there in effect a written or non- 
written contract, under the terms or express pro- 
visions of which reporting time was compensable? 

Mr. Landye: I will put it this way: That ap- 
proximately to March 3, 1945, these men were 
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required to report for work, according to their in- 
structions, a half hour before they actually went 
to their posts, for roll call, inspection, and that type 
of thing; and that, if they did not show up, as was 
testified to on the stand, for that half hour they 
were discharged, if they did not get there a half 
hour earlier; and that after, roughly, March 3, 1945, 
Kaiser Company, Inc., then eliminated the roll call 
and eliminated the half hour and so they, at that 
time, only appeared at 4:30 at their posts. 

We will stipulate that none of the men have ever 
been paid for that half hour and that is the reason 
we are in court now. Certainly we do not claim 
we were paid for it. We wouldn’t be here otherwise. 

The Court: He wanted to know if you had a 
written or unwritten contract. 

My. Landye: I want to ask the witness one ques- 
tion. Maybe I can straighten it out in my own mind. 
There was no union down there, was there ? 
No. 

The guards were not organized? [159] 
. The guards were not organized. 

Mr. Landye: No. We will say that there was 
no written contract or oral contract that I can prove, 
at least, that this half hour was to be compensated 


> OPO 


Ole 

My. Johnson: J take it, too, from your staie- 
ment, since you say none of them were paid at any 
time, that there was no custom or practice at the 
Swan Island Yard under which the time was 
compensable ? 
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Mr. Landyve: Unless I can take custom and prac- 
tice retroactively. After March 3, 1945, they dis- 
continued the practice. 

Mr. Johnson: If they did not have any report- 
ing time, they could not have paid for it then? 

Mr. Landve: No. I do net want to clutter up 
the record with things I can’t prove. That is the 
fact, though. 

My. Johnson: That is all of the examination I 
have of this witness at this time, your Honor. If 
we go to the merits, I would like to reserve the right 
to recall him for further examination. 


Redirect Examination 
By Mr. Landye: 

Q. Just to clear up one thing: You have never 
been paid for this half hour time that you reported 
for roll call and until you actually got to your post? 

A. Never. 

@. How much time did vou spend altogether, 
from the time you [160] were at your actual post 
until you were relieved again? Was that eight 
hours ? A. Eight hours. 

Q. So, including this half hour, then, it would 
be eight and a half hours, is that correct? 

A. Yes, at least eight and a half hours. 

Q. At least eight and a half hours? 

von Y 6S) 

Q@. Then you worked six days a week, is that 
correct ? A. Yes. 
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Q. Were you paid overtime for that sixth day, 
do you remember ? 

A. Yes, I think we had some overtime arrange- 
ment after forty hours. 

Mr. Landye: I guess that is all. 


Recross- Examination 
By Mr. Johnson: 

Q. Just one question, Mr. Potter: In other 
words, in vour employment as a guard at the Swan 
Island Yard, you were paid time and a half for 
hours in excess of forty per week, as those hours 
were computed and recorded by the defendant, 
Kaiser Company, Ine., isn’t that correct? 

eee iages ont, 

Q. Your claim here is that, in computing those 
hours and determining the time in each week that 
you worked, they did not include this reporting 
time, isn’t that correct ? [161] 

A. That is right. 

Mr. Johnson: That is all. 


(Witness excused.) 


Mr. Landye: I think I can enter into a stipula- 
tion with Mr. Johnson that the other plaintiffs, Mr. 
Farrell, Mr. Kolmer, Mr. Curveon and Mr. Cozad, 
if called as witnesses in this case, would testify the 
same as Mr. Potter did, to the same state of facts, 
and would have answered the questions on c1o0ss- 
examination, in so far as they were pertinent to 
their particulary matter, in the same manner, and 
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that would include, also, | understand, My. Johnson, 
Exhibit 31, that they were given a copy of the Gen- 
eral [nstructions. 

Mi. Johnson: For the purpose of this issue of 
jurisdiction under the Portal-to-Portal Act, I am 
willing to enter into that stipulation. 

Mr. Landye: And, just for the purpose of the 
record, just to complete it, I can stipulate with you 
that Mr. John Farrell went to work February 13, 
1943, at a rate of 95 cents a hour, and that on March 
21, 19438, he was raised to $1.08, and that on 10/3— 
that would be October 3, 19483—he was raised to 
$1.05, and that on March 3, 1944, he was raised to 
$1.15. I don’t understand this. It shows ‘‘Guard”’ 
but seems to have dropped down to $1.05. 

Mr. Johnson: ‘That apples to the preceding line. 

Mr. Landye: Yes. Then, September 17, 1945, he 
went to $1.05. 

Mr. Johnson: March 4, 1946, he was raised to 
$1.23. That is this year; 1946, rather. I think he 
is still working for them. 

Mr. Landve: Wait a minute. He is down there 
working today. That is why he is not in court. 

The Court: Mr. Whitaker has a suggestion to 
make to you, Mr. Landye. 

Mr. Landye: The man is still working. Kolmer 
went to work May 7, 1942, at 87 cents an hour; June 
15, 1942, 95 cents an hour; January 3, 1943, $1.03 
an hour; April 4, 1948, $1.10; October 3, 1943, $1.20; 
terminated August 31, 1945. 
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Charles Cozad went to work June 6, 1942, at 
87 cents an hour; January 3, 1945, $1.03; February 
4, $1.10; October 4, 1948, $1.20; March 4, 1946, 
guard sergeant, $1.38; and left on March 7, 1946. 

James Curveon went to work on July 3, 1942, at 
a rate of $1.01; July 4, 1942—strike that out. 

The first employment he had was not as a guard. 
It was as an oiler for one day, July 4, 1942. Feb- 
ruary 21, 1943, he started as a guard, 95 cents; 
February 21, 1943, $1.03; October 3, 1943, he was 
getting $1.05, and left his employment on 9/16— 
that would be September 16, 1945. 

Mr. Johnson: ‘Those dates and rates are correct. 

Mr. Landye: That is all, your Honor. 

Mr. Johnson: J have nothing to offer on this 
particular aspect of the case in the light of the 
testimony of Mr. Potter and the stipulation with 
respect to the testimony of the other witnesses. If 
that concludes the plaintiff's showing on jurisdic- 
tion under the Portal-to-Portal Act, I would like to 
be heard on the issues. 

My. Landye: Yes. 

The Court: I suggest, to point the matter up, I 
will now entertain a motion to dismiss for want of 
jurisdiction under the Portal-to-Portal Act of 1947. 
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DEFENDANT’S MOTION FOR DISMISSAL 

My. Johnson: If your Honor please, at this 
time, in view of the showimg adduced by the plain- 
tiffs, with respect to the nature of the claims here 
involved, and in the light of the provisions of the 
recent enactment of Congress known as the Portal- 
to-Portal Act of 1947, I wish at this time to move 
to dismiss the pending action now befole the Court 
on the grounds (1) that, under the provisions of 
Section 2(a) of the Portal-to-Portal Act, no show- 
ing has been made warranting the imposition of 
liability against the defendant under the terms of 
the Fair Labor Standards Act, as amended by the 
Portal-to-Portal Act; and (2) on the ground that, 
under the provisions of Section 2(d) of the Portal- 
to-Portal Act, the Court has been deprived of [164] 
jurisdiction over this action, for the reason that the 
testimony of the plaintiffs establishes that the case 
does not fall within the two situations mentioned in 
Section 2(a), subdivision (1) and (2), under which 
lability for claims existing prior to May 14, 1947, 
the effective date of the Portal-to-Portal Act re- 
main, and the jurisdiction of the Court to enforce 
such claim remains. 

On these grounds I move that the matter be dis- 
missed and that no further proceedings be had bv 
this Court, for the reason that the Court, under the 
recent enactment of Congress, is without jurisdic- 
tion over the proceedings. [165] 
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The Court: Tinkering with jurisdiction to ac- 
complish a substantive purpose is a very dangerous 
thing, and some day the lawyers of this country 
will wake up to that danger and will throw their 
weight against it. The people who conceived the 
idea and turned it loose on the American people 
have no reason to be proud of their creation, in my 
opinion. This has been going on for some time. 

In addition to the Acts previously referved ‘o, 
now [185] we have got the Renegotiation Acts 
where it is provided that a man can be sued but 
eannot defend. Somebody, sometime, is going to 
condemn that idea that courts can be used to hit 
somebody whose hands are tied in advance and he 
eannot defend. The same idea was in the OPA 
legislation and elsewhere. 

But, regardless of how I feel about it, it is my 
duty to follow authority, and authority in this 
country has upheld prior legislation where the same 
principle is involved and, therefore, compels me 
to sustain the motion to dismiss, and that will be 
the order, with exception to the plaintiffs. 

My. Landye: May J ask the Court that the actual 
signing of the order be held up until my reply 
gets in? 

The Court: That is understood. [186] 
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REPORTER’S CERTIFICATE 

I, Ira G. Holcomb, a Court Reporter of the above- 
entitled Court, duly appointed and qualified, do 
hereby certify that on the 24th, 25th and 26th days 
of June, A. D. 1947, I reported in shorthand certain 
proceedings had in the above-entitled cause, that 
subsequently caused my said shorthand notes to be 
reduced to typewriting, and that the foregoing 
transcript, pages numbered 1 to 186, both inclusive, 
constitutes a full, true and accurate transcript of 
said proceedings, so taken by me in shorthand on 
said dates as aforesaid, and of the whole thereof. 


Dated this 15th day of December, A. D. 1947. 


/s/ IRA G. HOLCOMB, 
Court Reporter. 


[Endorsed]: No. 11889. United States Circuit 
Court of Appeals for the Ninth Circuit. C. T. 
Potter, et al., appellants, vs. Kaiser Company, Inc., 
a corporation, and United States of America, 
appellees. Transcript of Record Upen Appeal from 
the District Court of the United States for the 
District of Oregon. 

Filed April 2, 1948. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 
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In the Circuit Court of Appeals of the United States 
for the Ninth Circuit 


No. 11889 
©. 0. POTTER, et aly 
Plaintiffs, 
VS. 
KAISER COMPANY, INC., a corporation, 
Defendant, 


THE UNITED STATES OF AMERICA, 
Intervenor. 


STATEMENT OF POINTS UPON WHICH 
PLAINTIFFS - APPELLANT INTEND TO 
RELY ON APPEAL 

Now come the plaintiffs-appellant and each of 
them and hereby adopt the statement of points upon 
which the plaintiffs-appellant intend to rely on 
appeal that was filed in the District Court of the 

United States for the District of Oregon as the 

points upon which they intend to rely for appeal 

in this Circuit Court of Appeals of the United 

States. 

Dated this 5th day of April, 1948. 

GREEN, LANDYE & 
PETERSON, 
By /s/ JAMES LANDYE, 
Attorneys for Plaintiffs- 
Appellant. 
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Due service of the within Statement of Points is 
hereby accepted in Multnomah County, Oregon, this 
5th day of April, 1948, by receiving a copy thereof 
duly certified as such by James Landye of attorneys 
for plaintiff. 

/s/ RICHARD DEVERS, 
Of Attorneys for Defendant, 
UNITED STATES OF 
AMERICA, 


By /s/ EDWARD B. TWINING, 
Assistant U. 8. Attorney. 


[Endorsed]: Filed April 7, 1948. 


